Kevin Urbatsch

1 Journal of Consumer Atton neys Associations for Southern Caliomia

August 201 2 Issue

/

/

Settling a minor’s lawsuit: Fools rush in

Resist the pressure to wrap up a minor’'s personal injury case too quickly

Settling a minor’s complaint adds a
level of complexity to a lawsuit that can
be daunting to even experienced practi-
tioners. Those attorneys who resolve a
minor’s lawsuit must comply with legal
procedures designed to protect the
minor. These procedures trigger court-
imposed protections from settlement
terms not in the minor’s best interest
and protections against mismanage-
ment of the minor’s settlement pro-
ceeds. The primary legal authority for
resolving a minor’s lawsuit is found in
Probate Code sections 3500, 3600-3613.
These statutes provide the framework
on how to properly file the pleadings to
compromise the minor’s claim.

In general, after a lawsuit is filed, a
guardian ad litem is appointed to repre-
sent the minor’s interests. Once a settle-
ment is reached, the guardian ad litem
files a Petition to Compromise a Minor’s
Claim and completes the appropriate
judicial council form. A hearing is held
which requires the appearance of the
attorney, the minor and the guardian ad
litem. Typically, either the judge or the

attorney will question the guardian ad
litem about the terms of the settlement
to make sure the decision made was rea-
sonable and the guardian ad litem
understands that this settlement will for-
ever fully resolve these claims. The
judge, in ruling on the compromise, has
the authority to decide the reasonable-
ness of the settlement terms, the
amount of attorneys’ fees, costs, and
how the settlement proceeds will be pro-
tected for the minor until age 18.
However, each case is unique. For exam-
ple, if no lawsuit has been filed, the par-
ents can file the petition for compro-
mise. As another example, if the minor
has a disability that will impair his or
her ability to work, the settlement pro-
ceeds may remain in a special needs
trust even after the minor reaches

age 18.

This article will discuss the legal
requirements for resolving a minor’s
legal claim and discuss some practical
advice the authors wish to share in hav-
ing participated in more than 350 com-
promise hearings.

Who represents the minor’s interests
in a lawsuit?

A minor must have a guardian or
guardian ad litem appointed to represent
his or her interests in a lawsuit.' In most
cases, a guardian ad litem is appointed to
represent the minor’s interests in the
pending lawsuit, as very few minors
would have an already-existing guardian
in the Probate Court. The appointment
of a guardian ad litem is typically
straightforward. The party seeking
appointment of a guardian ad litem com-
pletes Judicial Council Form CIV-010.
The form is filed in the same action.
Oftentimes, this is approved without
hearing.

Many different persons have the right
to seek appointment of a guardian ad
litem. Any relative or friend may petition
for appointment of the guardian ad
litem.” If the minor is 14 years of age or
more, he or she individually can apply for
appointment of a guardian ad litem.” If
family members or friends fail to appoint
a guardian ad litem, then any other party
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to the action (including the judge sua
sponte) may do so.

In selecting the appropriate guardian
ad litem, certain considerations should be
taken into account. Most times, the parent
of the minor will serve as guardian ad
litem. However, if the parent is also a party
to the same action, it may be prudent to
appoint another individual (e.g. a grand-
parent) to avoid a conflict of interest. In
more complicated cases with large poten-
tial recoveries, it is not uncommon for the
guardian ad litem to be a professional
fiduciary — sometimes an attorney or pri-
vate, professional fiduciary licensed by the
State of California.

In those cases where a minor already
has a guardian of the estate, that
guardian can represent the minor in the
lawsuit.” Oftentimes, a minor will have a
guardian of the estate when the minor’s
parents are deceased or the minor needs
protection while the parents are still alive
and the minor has assets that need pro-
tecting. For example, a guardian of the
estate may be appointed if parents have a
dependency on drugs or are incarcerated.

In certain circumstances, the parents
have the right to settle a lawsuit on behalf
of their minor child. This procedure is
most often used when a lawsuit has not
yet been filed, and a court-ordered com-
promise of the claim needs to be filed. If
the parents are not living separate and
apart, either may compromise a claim on
behalf of their minor child.® If the parents
are living separate and apart, then the
parent with care, custody or control has
the right to compromise the claim.” The
parent must still do a compromise of the
claim as required by the Probate Code
(and described in more detail below).*
However, remember that even in a peti-
tion for compromise, the court has the
right to appoint a guardian ad litem if it
feels one is necessary.’

What steps are required to settle a
lawsuit?

The court must approve all minor’s
settlements, no matter how small.” Until
the court issues its order approving the
minor’s settlement agreement, it is void-
able by the minor’s guardian ad litem."
Note, however, that a defendant is not
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allowed to disavow an otherwise valid set-
tlement agreement, even if the court has
not yet issued its order approving the
minor’s settlement."

There is a well-defined procedure for
approving the settlement of a minor’s
claim in a lawsuit. This procedure is often
called a Minor’s Compromise. There are
no exceptions to this requirement. At
times, the authors have heard of attorneys
stating a de minimus exception to this
rule - if for example the minor’s portion
of the settlement is under $5,000; some
believe that no Minor’s Compromise is
needed. This is not an exception to the
Minor’s Compromise procedure. These
attorneys are confusing an option that
allows a court to order that minor’s settle-
ments below $5,000 to be managed by
the minor’s parents without further
supervision of the court. However, practi-
cally speaking, it is the defendant who is at
risk if the Minor’s Compromise proce-
dure is not followed. If the defendant
paid, the guardian ad litem could always
disaffirm the settlement and bring anoth-
er lawsuit against that defendant. Or the
minor, upon turning age 18, would have
the right to bring his or her own lawsuit
against the defendant as a result of the
same incident.

It is understandable that attorneys
want some relief from the requirements of
a Minor’s Compromise. These petitions
can be time consuming to prepare. In
response to these criticisms and to stream-
line the procedure for certain cases, the
Judicial Council created an alternative to
the traditional Minor’s Compromise peti-
tion and created an Expedited Minor’s
Compromise petition.

Which petition should be filed?

The use of Judicial Council forms
for a Minor’s Compromise is mandato-
ry."” The traditional Judicial Council peti-
tion for Minor’s Compromise is found at
Form MC-350. The newer expedited
Judicial Council petition is found at
Form MC-350EX. In order to utilize the
newer simpler form, the case must meet
numerous requirements. These require-
ments are:

(1) Petitioner is represented by attorney;
(2) Claim is not for wrongful death;
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(3) No portion of the settlement is to be
placed in a trust;

(4) All liens are satisfied;

(5) Attorney did not become involved in
claim at request of defendant or defen-
dant’s insurer;

(6) Attorney is not employed by defen-
dant or defendant’s insurer;

(7) If an action has been filed on the claim:

(a) All defendants that have appeared
in the action are participating in the
compromise; or

(b) The court has determined that the
settlement is in good faith;

(8) The total amount payable to the
minor (exclusive of interest and costs)
and all other parties under the proposed
compromise, judgment, or settlement is
$50,000 or less or, if greater:

(a) The total amount payable to the
minor represents policy limits of all lia-
bility insurance policies; and

(b) Settling defendants would not have
sufficient assets to pay more; and
(9) The court does not otherwise order."

The benefits of meeting these
requirements are first that the court must
resolve the petition within 35 days"” and
second the compromise can be deter-
mined without hearing'® (although, the
petitioner or the court can still request
that a hearing take place).”” Because
meeting these requirements can be chal-
lenging, it is much more common to use
the traditional Minor’s Compromise peti-
tion, especially for significant settlements.

Preparing and filing

As stated above, the Minor’s
Compromise petition is generally filed by
the guardian ad litem — although it can be
filed by the parents if, for example, no
lawsuit had been filed prior to settlement.
The petition must be verified “and must
contain a full disclosure of all information
that has any bearing upon the reasonable-
ness of the compromise, covenant, settle-
ment, or disposition.”"® The information
that the Minor’s Compromise form
requires includes:
* Name, date of birth, age and sex of the
minor [Paragraph 2 of MC-350];
* Relationship of Petitioner to minor
[Paragraph 3 of MC-350];
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* Description of the nature of the claim
including whether action had been filed,
subject to pending action, or was the
result of a judgment [Paragraph 4 of MC-
350];

* Description and nature of the incident
including date, time, place, persons
involved, and the facts, events and cir-
cumstances of the incident [Paragraphs 5
and 6 of MC-350];

* Brief description of the minor’s injuries
and treatment received [Paragraphs 7
and 8 of MC-350];

* Detailed description of the extent of
injuries and recovery which must include
copies of all doctor’s reports containing a
diagnosis and prognosis of the minor’s
injuries and a report of the minor’s pres-
ent condition [Paragraph 9 of MC-350];
* Petitioner must acknowledge that this
settlement is final and binding
[Paragraph 10 of MC-350];

* Description of the amount and terms
of the settlement including total amount
offered, breakdown of different defen-
dant’s contributions, and any other terms
of the settlement (including if a portion
of the settlement will be structured)
[Paragraph 11 of MC-350];

* Disclose any settlement payments to
others (typically done if there are adults
and minors in the same settlement) and
must explain reasons for the proposed
apportionment [Paragraph 12 of MC-
350];

* Disclose all of the minor’s medical
expenses to be reimbursed from proceeds
of settlement, including payments by pri-
vate insurers, Medicare and Medi-Cal
and disclose if there are any medical
liens on the settlement [Paragraph 13 of
MC-350];

* Disclose requested amount of attor-
neys’ fees and costs (except medical
expenses) [Paragraph 14 of MC-350];

* Disclose any reimbursement of expens-
es paid by petitioner of which reimburse-
ment is sought with proofs of expenses
incurred [Paragraph 15 of MC-350];

* State the net amount of the minor’s
settlement [Paragraph 16 of MC-350];

* Summarize the financial breakdown of
the settlement including the gross
amount of settlement deducted by med-
ical expenses, attorney’s fees, and costs to
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be reimbursed from settlement.
Attorney’s fees and costs are discussed in
more detail below [Paragraph 17 of MC-
350];

* Disclose information about attorney
representing or assisting petitioner which
includes a disclosure of name, bar num-
ber, firm name, address, any compensa-
tion received, and how became involved

with litigation [Paragraph 18 of MC-350];

* Disclosure of how the minor’s settle-
ment will be managed with a list of
acceptable options described in more
detail below [Paragraph 19 of MC-350];
* Explain (if a special needs trust will
hold minor’s settlement proceeds) how
the Medi-Cal lien (if any) will be satisfied
prior to funding the trust [Paragraph 20
of MC-3507;

* Explain any additional orders request-
ed, state the settlement is fair, reason-
able, and in the best interest of the
minor [Paragraphs 21 and 22 of MC-
350]; and

* Identify number of pages attached,
attorney signs and petitioner signs under
penalty of perjury.

The proper venue for the Minor’s
Compromise petition depends upon
the existence of a filed lawsuit. If a law-
suit has not yet been filed, the petition
may be filed in the county where the
minor then resides or in any county
where venue of the lawsuit would be
proper.” If a lawsuit has been filed, the
court having jurisdiction of the under-
lying lawsuit must hear the petition.”
In certain counties, the judge hearing
the matter as a single assignment judge
may hear the compromise petition. In
other counties, the Probate Court or
other designated court may hear the
petition. In some cases, if a retired
judge was the mediator in resolving a
claim, some practitioners have
obtained special permission from the
Superior Court to allow the retired
judge to hear and rule on the compro-
mise petition.

If a special needs trust or minor’s
settlement trust is being established to
hold settlement proceeds, some counties
require that a petition to establish the
trust be brought by separate petition in
the Probate Court of the county. Either
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trust requires some type of ongoing court
supervision, which can include a bond for
the trustee, regular court accountings,
and regular reports to the Probate Court,
so at some point in time a separate peti-
tion will need to be filed in the Probate
Court of the county to bring the trust
under the ongoing jurisdiction of the
court.

Attorneys’ fees and costs

As described above, attorneys must
have their fees and costs approved by the
court when the settlement is on behalf of
a minor.”' At one time, many counties
passed local rules limiting the fee an
attorney could receive when representing
a minor. In response to concerns that
courts were relying heavily on local
guidelines to award attorney fees rather
than assessing the reasonableness of the
fees, effective January 1, 2010, the law
changed to impose an identical standard
across the state.”” All local fee guideline
rules are now preempted as they relate to
Minor’s Compromises.”

The court must now use a “reason-
able fee” standard in determining the
appropriate amount of attorneys’ fees
“unless the court has approved the fee
agreement in advance.”* In doing so,
“[t]he court must give consideration to
the terms of any representation agree-
ment made between the attorney and the
representative of the minor... based on
the facts and circumstances existing at
the time the agreement was made, except
where the attorney and the representative
of the minor ... contemplated that the
attorney’s fee would be affected by later
events.”*

In determining the reasonableness
of the fee, “the court may consider” a
number of factors, such as whether the
minor’s representative consents to the
fee, disability of the minor, amount of fee
in proportion to value of services per-
formed, novelty and difficulty of ques-
tions involved, the time and labor
involved in the case, and the experience,
reputation of the attorney handling the
case, and other factors.”

The proper procedure to obtain fees
is to file a declaration explaining the basis
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for the fee request and a discussion of
applicable factors listed above.” In addi-
tion, if a fee agreement was entered into, it
should be attached to the declaration. In
one county, the judge required that all
time spent on a matter be included as part
of the attorney’s declaration. This caused
many plaintiff’s attorney issues because
they did not maintain time records. While
this judge was reviewing Minor’s
Compromise petitions, many attorneys
had to go back and re-create their time or
loss fees. In other counties, judges will
accept a typical one-third or forty percent
fee request routinely. Again, the application
of this rule will depend on the judge’s indi-
vidual interpretation of what a reasonable
fee would be. In our experience, a declara-
tion that addresses each of the factors in
Rule of Court 7.955 is the safest way to
obtain the attorney’s reasonable fee reim-
bursement of costs.

There is a split in legal authority on
the scope of the court’s ability to deter-
mine the underlying reasonableness of
attorney’s fees and case costs in a Minor’s
Compromise. One line of cases states
that the judge shall only review what
amount of fees and costs are to be paid
from the minor’s settlement, not the
overall reasonableness of the fees and
costs.” If there is a question about the
overall reasonableness of the attorney’s
fees or costs, a separate petition would
need to be filed. There is another line of
cases (better reasoned in the author’s
opinion) that holds that as part of the
Minor’s Compromise, the reasonableness
of all fees and costs shall be determined
as part of the compromise hearing.*

Managing the settlement proceeds

California Probate Code sections
3602 and 3611 describe the only available
options available for managing a minor’s
settlement proceeds. When there is no
guardianship of the estate, the court may
order that the remaining balance of any
money and other property belonging to
the minor be managed as follows:

* Paid to a guardianship of the estate to
be established for the minor;*

* Be placed in a blocked account;™

* Be transferred to a special needs trust
for the benefit of the minor;™*
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e If the settlement is $20,000 or less, all
or any part of it be held on such other
conditions as the court determines to be
in the minor’s best interest;*

e If the settlement is $5,000 or less, all
or any part of it be paid or delivered to
the minor’s parent, without bond, on the
terms and conditions set forth in Probate
Code sections 3400-3402 (kept in trust by
parent until minor turns age 18);*

* Be transferred to a custodian for the
benefit of the minor under the California
Uniform Transfers to Minors Act;*

* Be transferred to a minor’s settlement
trust that must be revocable when the
minor reaches age 18 and must contain
whatever terms the court deems necessary
concerning trustee’s bond and accounts;”
or

* Be paid or deposited with the county
treasurer if certain conditions are met.”’

Available options to hold funds

In order to better understand how
planning is done for a minor’s settlement
proceeds, the available planning options
are discussed below.

Blocked Account

A blocked account is often used to
hold a minor’s settlement proceeds. In
general, the funds are placed into a bank
account and can only be released on
court order.”® When the minor reaches
age 18, he or she receives the funds out-
right. Many parents dislike the blocked
account because of low returns and
because all of the money is available to
the minor at age 18 and he or she may
not have gained the experience or matu-
rity to manage the money properly.

The main benefits of the blocked
account are the ease of set-up and
administration. The court signs the
Judicial Council form Order to Deposit
Money into a Blocked Account (MC-355).
The financial institution must sign the
Judicial Council form Receipt and
Acknowledgment of Order for The
Deposit of Money Into Blocked Account
(Judicial Council Form MC-356). If with-
drawals are going to be made, they can
be done ex parte by a parent completing
a Petition for Withdrawal of Funds From
Blocked Account (Judicial Council Form
MC-357) and Order for Withdrawal of
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Funds From Blocked Account (Judicial
Council Form MC-358).

A concern with the blocked account
occurs when regular disbursements are
needed from the minor’s funds. This
would require a constant stream of court
orders which can be unwieldy and expen-
sive. Further, the investment is usually in
a very low-yielding investment. Thus, if
the money is needed to be used, or the
minor’s funds need better access to
investments, planners look to other
options.

Single-premium deferred annuity

The funds can be invested in a
single-premium deferred annuity.

This is a type of annuity contract that is
established with a single lump-sum pay-
ment. The annuity then grows on an
income tax-deferred basis until annuiti-
zation. Single-premium deferred annu-
ities can be either fixed or variable, and
distributions are only taxed when dis-
tributed.

This is not often used by planners
for minor’s settlement proceeds. If the
settlement is for a physical, personal
injury settlement, a structured settle-
ment annuity would typically better
serve a minor over a single-premium
deferred annuity because it provides a
similar benefit as the single-premium
deferred annuity but has the added
benefit of being distributed income
tax free.

Distribution to special needs trust

If settlement proceeds are being
resolved for a child with a disability, then
a special needs trust should be consid-
ered. Not every child with a disability will
require a special needs trust. If the dis-
ability is severe enough so that it will
affect the minor’s ability to work once he
or she becomes an adult, he or she may
be eligible for certain types of public
benefits that have strict resource limita-
tions, i.e., less than $2,000 of assets.
Holding the assets in a special needs
trust will preserve eligibility for public
benefits. The other benefit of a special
needs trust is that it is the only option
that does not terminate when the minor
reaches age 18.
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Distribution to custodian on court’s terms

This option is not used often. This
option allows a distribution to a custodi-
an on terms determined by the court for
amounts less than $20,000. Most judges
will want this relatively small amount of
money in a blocked account. There
would have to be a very compelling rea-
son to have the judge deviate from the
blocked account option.

Distribution to parent as trustee

When the settlement or judgment is
for less than $5,000, the money may be
paid to the parent, without bond or court
oversight. The money is held in trust by
the parent until the minor reaches age
18.

Transfer to CUTMA account

Transfer of the funds to a custodian
under the California Uniform Transfers
to Minors Act” is an option in certain sit-
uations. For example, if the minor may
be turning 18 soon after the hearing
approving the compromise.

Using this procedure allows the cus-
todian to use the funds without a sepa-
rate court order and “without regard to
the duty or ability of the custodian per-
sonally, or any other person, to support
the minor.”* It can also allow a custodian
to hold funds until the minor reaches age
21." This may be a nice way to affordably
manage a minor’s settlement proceeds.
However, many courts prefer the protec-
tion of a blocked account or minor’s set-
tlement trust.

Transfer to county treasurer

The Probate Code provides a system
under which minors’ settlement may be
transferred to accounts maintained by
the county treasurer. This option is rarely
if ever used, as it mimics the blocked
account, and is being managed by a
government official.

Minor’s Settlement Trust — 3611(g) Trust

This is one of the options that the
authors regularly use for larger settle-
ments and settlements receiving annuity
payments while the minor is under the
age of 18, but is not disabled. One of the
main advantages of a trust that complies
with Probate Code section 3611(g) trust
is its flexibility. The trust does require
ongoing court supervision, bonds for the
trustees, and regular court accountings.”
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It also must be revocable by the minor at
age 18.

A common planning strategy the
authors utilize with this trust is allowing
the minor to have the right to revoke the
trust at age 18 (as required by the statute)
but limit that right to 30 days (or such
other period as the court may require). If
the minor does not then exercise that
right, the money would remain in trust
until the minor reaches age 25 or 30. In
this fashion, the money is not automati-
cally released to the minor on age 18 and
he or she can mature a bit before having
access to what can be significant funds.
When a guardianship of estate exists

If the minor is subject to a guardian-
ship of the estate, the court may order
the remaining balance of money and
property to be paid or delivered to the
guardian of the minor’s estate.”
Alternatively, the statute provides
the following options, depending
on who is filing the petition:

* The guardian may petition court to
deposit settlement in a blocked account.™
* The guardian, or any person interested
in the guardianship estate, may petition
court to deposit funds in a special needs
trust.*

* On ex parte petition by the guardian
or on noticed petition by any person
interested in the guardianship, the
court may order that all or part of the
remaining balance of money not
become a part of the guardianship
estate but, instead, be handled in one
of the following ways:

* Deposited in a single-premium
deferred annuity;"

* Transferred to a custodian under the
California Uniform Transfers to Minors
Act; or

* Transferred to the trustee of a Minor’s
Settlement Trust."

Selecting the right option

An often overlooked aspect of a
minor’s settlement claim is selecting the
correct option for the minor. For modest
settlement amounts, e.g., under $100,000
that are not really needed during minori-
ty, perhaps a blocked account or struc-
tured settlement annuity designed to pay
for college makes sense. But for larger
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settlements, establishing a Minor’s
Settlement Trust is often in the minor’s
best interest because it allows for use of
the funds while the child is a minor and
more flexibility in managing the money.
For the minor with a significant disability,
the special needs trust may be the best
option. Selecting the same option for
every minor client without consideration
of the minor client’s unique needs is not
in the minor’s best interests. As the
California Appellate Court noted in
admonishing a court for forcing all minor
settlements into a specific investment:

In deciding whether the superior
court’s local policy indeed serves the
minor’s best interest, an analogy can be
drawn to the “prudent investor” stan-
dard to which a trustee is held in invest-
ing a beneficiary’s funds. [cite] Under
Civil Code section 2261, a trustee must
prudently invest property in light of
‘the general economic conditions and
the anticipated needs of the ... benefici-
aries....” A trustee has a ‘general duty to
maximize the trust assets consistent with
safety and other relevant considera-
tions.” [cite]

Here, the superior court’s policy,
although intended to safeguard the
minor’s property, severely restricts the
child’s investment return. The detri-
ment can be substantial, especially con-
sidering the number of years a minor’s
funds may be invested. ...

The court should at least have
weighed [plaintiff]’s proposal. But
beyond that, it is inappropriate for the
superior court to follow a predeter-
mined ‘program’ for the disposition of
minors’ compromise funds, instead of
deciding the issue on a case by cases
basis.*

Thus, in determining the appropri-
ate financial and legal plan, the practi-
tioner should consider each minor on a
case-by-case basis and not attempt to fit
each minor into a pre-set program. As
can be seen above, a number of factors
must be balanced to achieve the best allo-
cation of settlement proceeds.

In order to determine what appro-
priate options are available, certain fac-
tors must be considered. Selecting the
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right option for the minor can be chal-
lenging and will depend on a variety of
factors such as:

¢ Amount of the settlement;

* Age of minor;

* Whether funds need to be used during
minority;

* Whether minor has a disability that will
substantially impair his or her ability to
work; or

* Whether there is a guardianship of the
estate in place.

Depending on the circumstances, a
settlement planning team experienced in
the management and establishment of
settlement proceeds can be assembled to
prepare the appropriate plan. This team
can include a combination of settlement
or special needs planning attorney, struc-
tured settlement broker, financial advisor,
tax attorneys, CPA, and other related
professionals as needed for a particular
settlement. Some plaintiff’s attorneys will
pay for these professionals from his or
her attorneys’ fees, but more often, the
professionals are paid by the minor’s set-
tlement proceeds after court approval.

The compromise hearing

Attendance at the hearing is manda-
tory for the minor and the guardian ad
litem unless for good cause the court dis-
penses with the appearance.” Generally,
the minor should be present unless there
is a physical or financial reason he or
she cannot attend. In one case, a judge
admonished the attorney and guardian
ad litem for the minor’s absence when
they did not want to take the minor out
of school to attend the hearing. In anoth-
er courtroom however, the judge admon-
ished the attorney and guardian ad litem
for the minor’s presence when they took
the minor out of school to attend the
hearing! If there is a question, it is always
better to call the judge’s clerk to see if
there is an unwritten practice or proce-
dure to follow.

In the hundreds of compromise
hearings the authors have attended,
there is a wide disparity in how judges
handle compromise hearings. At one
extreme, a judge granted the petition
before the parties even made it into the
courtroom even though the settlement
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was well into seven figures, there were
hundreds of pages of medical records,
hundreds of thousands of dollars in liens,
and a special needs trust being estab-
lished. At the other end of the spectrum,
a judge held 12 separate lengthy hear-
ings to meticulously review the reason-
ableness of each case expense and the
amount of attorneys’ fees in a large
eight-figure settlement.

In the great majority of compromise
hearings, the judge will ask the plaintiff’s
attorney to voir dire the guardian ad
litem (or the judge may do the question-
ing) about the current condition of the
minor, discuss the terms of the settle-
ment, whether the guardian ad litem
attended and participated in settlement
negotiations, and whether the guardian
ad litem understands that once
approved, this settlement is final and
binding on the minor. The judge may
then ask some follow-up questions on
particular aspects of the settlement (par-
ticularly how the money will be held and
managed for the minor) or on attorneys’
fees or costs. Once satisfied, the judge
signs the order.

Conclusion

There is enormous pressure to wrap
up a personal injury case quickly so that
the client can be compensated for their
injuries and the personal injury attorney
can be compensated and reimbursed for
costs incurred. However, in the rush to
finalize the settlement, opportunities may
be overlooked or important settlement
planning issues may be missed. This is
why an experienced settlement planning
specialist should be contacted as soon as
possible when it appears there is a realis-
tic chance of settlement. The settlement
planning attorney can assist with plan-
ning for the minor’s needs, address
issues concerning public benefit eligibili-
ty, handle any taxation issues that arise,
and can do so utilizing the most up-to-
date techniques and strategies devel-
oped.

Kevin Urbatsch is a settlement plan-
ning attorney in San Francisco, California.
He is a Certified Specialist in Estate
Planning, Probate, and Trust law and
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practices exclusively in the estate planning
field with an expertise in planning for
minors and persons with disabilities on
receipt of settlement funds. He is the author
of several books on special needs planning
and a frequent lecturer on Qualified
Settlement Funds, Medicare Set-Aside
Accounts, and Special Needs Trusts. Contact
him at Kevin@ Urbatsch.com or visit the
Web site: www.MyersUrbatsch.com.

Mercy Hall is a special needs planning
attorney in San Francisco, California. She
represents clients in special needs planning,
conservatorship, trust administration, probate,
and estate planning matters. She is a
member of the Bar Association of San
Francisco, the Marin County Bar Association,
Wealthcounsel, Eldercounsel, and the
American Bar Association. Contact her at
MLHall@MyersUrbatsch.com or visit the
Web site: www.MyersUrbatsch.com.
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