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Handling retainers, referral fees and managing client

trust accounts

IT ALL STARTS WITH YOUR RETAINER AGREEMENT — GET IT RIGHT!

Contingency fee retainer agreements

In California, retainer agreements in
personal-injury or wrongful-death mat-
ters must comply with Business and
Professions Code section 6147.

All Medical Injury Compensation
Reform Act (“MICRA”) contingency-
fee agreements must comply with
Business and Professions Code section
6146.

A lawyer’s failure to comply with the
statute renders the retainer agreement
voidable at the client’s election. If the
retainer agreement is voided for failure
to follow the applicable statute, the attor-
ney is only entitled to recover quantum
meruit (“reasonable fee”) for the attor-
ney’s services and costs incurred in
successfully prosecuting the matter.
(Guiterrez v. Girardi (2011) 194
Cal. App.4th 925, 932-933.) All attorney
fee agreements are strictly construed
against the attorney. (Severson & Werson
v. Bolinger (1991) 235 Cal.App.3d 1569,
1572.)

Business and Professions Code
Section 6147 sets forth the rules applica-
ble to contingent-fee contracts. The sec-
tion mandates that all contingency-fee
retainer agreements be in writing and
that the client be provided with a copy
of the signed contract.

Section 6147 requires that a contin-
gency fee contract include:

(1) A statement of the contingency fee
rate that the client and attorney have
agreed upon;

(2) A statement of how disbursements
and fees incurred related to the litiga-
tion or settlement will affect the con-
tingency fee and the client’s ultimate
recovery;

(3) A statement of any additional
expenses the client might have to
compensate the attorney for;

(4) A statement that the fee arrange-
ment is negotiable between the attor-
ney and client and not fixed by law,
(provided the claim is not subject to
Section 6146-MICRA); and
(5) A statement that the fee rates are
the maximum limits for the contin-
gency fee rate and that the attorney
and client have the option to negotiate
a lower rate if the claim is subject to
section 6146-MICRA.

Percentages that can be collected in
a contingency fee contract are not
fixed under the code, unless governed
by the MICRA codified at Section
6146.

Clarity in the agreement

Business and Professions Code
Section 6148 states that a retainer agree-
ment must clearly explain the basis of
compensation: Indicate what the fee
percentage(s) are, whether the agree-
ment includes an hourly rate compo-
nent, statutory fees, or any other expens-
es that a client will be liable to pay. (Bus.
& Prof. C. Section 8148, subdivision
()(1).)

Section 6148 also requires that
attorneys disclose the nature of legal
services that will be provided as well as
the responsibilities of both parties to
perform the contract. (Bus. & Prof. C.
Section 6148, subdivision (a)(2), (3).)
One should spell out in detail the
nature of the dispute for which you are
being retained to represent the client.
This becomes increasingly important
should another dispute arise that
requires separate representation for the
client. It is important to note that
should a dispute arise, any ambiguity
in a fee contract will be interpreted in
favor of the client, not the attorney.
(Mayhem v. Beninghoff (1997) 53
Cal.App.4th 1365, 1370.)

Are attorneys’ fees capped?

Attorneys’ fees obtained through
actions on behalf of minors or incompe-
tent adults require court approval.
(Family Code § 6602; Probate Code §
2644(a).) Many, but not all, courts cap
such fees at 25 percent of net recovery.
However, Local Rules capping these
fees, such as former LASC Local Rule
10.79(c)(3), have now been preempted by
California Rules of Court, rule 7.955(d).
Thus, if the contingency fee agreement
calls for a fee in excess of 25 percent, a
court has discretion to approve it after
evaluation of the factors set forth in rule
7.955(b).

* The contingency fee contract must set
forth how costs will affect the calculation
of the fee, i.e.. whether costs are to be
taken from the client’s gross or net recov-
ery.

* The contingency fee contract must set
forth the circumstances under which the
client could be required to pay the attor-
ney for work which is related to the mat-
ter covered by the retainer agreement at
issue, but not covered by the retainer
itself. That is, appeals, motions for new
trial, the defense of cross-complaints
against the client, etc.

* An attorney is subject to discipline in
the event the attorney enters into an
agreement for (or charges or collects) an
illegal or unconscionable fee. (Rules of
Professional Conduct, rule 4-200.) An
example of an “unconscionable” fee is
seen in In re Silverton (2005) 36 Cal.4th
81, 93-94. There, an attorney was dis-
barred for a variety of reasons, including
entering into a fee agreement with per-
sonal-injury clients which gave the attor-
ney the right to negotiate down any med-
ical liens charged against the client’s
recovery and keep the amount of the
reduction for himself.
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RETAINER AGREEMENT

THIS AGREEMENT made this

day of 20

by and between

“Client”, and the LAW OFFICES

OF CONSUMER ATTORNEY, hereinafter designated as “Attorney”.

Client, in consideration of services rendered or to be rendered by Attorney to Client, retains
Attorney to represent him/her as his/her attorney at law in a cause of action against

and/or whomsoever may be liable, arising out of

Client empowers Attorney to take all steps in said matter deemed by Attorney to be advisable to
effect a compromise, to institute appropriate legal proceedings, and to take all other appropriate steps.

In any contingency fee arrangement, the contingency fee is not set by law but is negotiable

between Attorney and Client.

STRAIGHT CONTINGENCY: Client agrees to pay for the services herein described the fee of
% of any and all amounts recovered by way of a settlement or otherwise (including but not
limited to recovery from the responsible party, responsible party’s insurance company, the client’s own
insurance company, or any medical pay) if the matter is settled before suitis filed or arbitration is

demanded, and

% after suit is filed, arbitration is demanded or the case is mediated. If there is no recovery, there
is NO FEE charged. As to a minor client and during the time he/she is a minor (up to age 18), any award
of attorney’s fees will have to be determined and approved by the court.

DISBURSEMENTS AFTER RECOVERY: For any contingency agreement, the fee shall be

taken from the total amount recovered, then costs shall be deducted. If there are outstanding liens agreed
to by Client and Attorney, or statutory by nature, they will be paid. The balance is Client's net recovery.
Costs and necessary disbursements will be advanced by Client. However, Attorney may, at its sole
discretion, advance money for costs and whatever else Attorney feels will advance the Client's case; these
disbursements to be reimbursed to Attorney from Client's portion of any recovery. There may be a
reasonable fee for services and investigation by the non-lawyers working for the LAW OFFICES OF

CONSUMER ATTORNEY which reasonable fee will be taken from Client's portion of recovery.

MONETARY SANCTIONS: Client agrees that in addition to the contingency fee percentage
set forth in this Agreement, Attorney shall be entitled to receive all monetary sanctions awarded by a

court in the prosecution of Client’s case.

LIEN: The Client hereby grants Attorney a lien upon the cause of action, and upon any
document, records, or papers in connection therewith, and upon any sum received to the extent of the
foregoing fees and costs incurred or advanced. Said lien is based upon reasonable value of Attorney's
services valued at $450.00 per hour for all services rendered OR, in personal injury action, Attorney may
elect compensation based upon the agreed contingency for any offer to Client to settle the matter prior to
Attorney's discharge. A lien acts as security for payment due Attorney by client. Client may seek the
advice of an independent lawyer of Client’s choice about this lien and this matter. Client acknowledges

LAW OFFICES OF CONSUMER ATTORNEY

“CLIENT”

“CLIENT”
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* If the attorney does not have mal-
practice insurance, this must be dis-
closed in writing at the time the lawyer
is initially engaged unless the total
amount of time the attorney reason-
ably expects to expend in representing
the client is under four hours. (Rules

of Professional Conduct, rule 3-
410(A).) Thus, while not required to be
contained in the retainer agreement
itself, it is prudent to make this disclo-
sure in the Retainer if the attorney
does not have professional liability
insurance.
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* An attorney may not contract with a
client to prospectively limit the attorney’s
exposure for professional malpractice.
(Rules of Professional Conduct, rule 3-
400(A).)

Referral fees among attorneys

Referral fees are governed by Rule
of Professional Conduct Section 2-200,
“Financial Arrangements Among
Lawyers.”

(A) A member shall not divide a fee for
legal services with a lawyer who is not a
partner of, associate of, or shareholder
with the member unless:

(1) The client has consented in writ-

ing thereto after a full disclosure has

been made in writing that a division
of fees will be made and the terms of
such division; and

(2) The total fee charged by all

lawyers is not increased solely by

reason of the provision for division
of fees and is not unconscionable

as that term is defined in rule

4-200.

(B) Except as permitted in paragraph
(A) of this rule or rule 2-300 [sale of
law practice], a member shall not com-
pensate, give, or promise anything of
value to any lawyer for the purpose of
recommending or securing employ-
ment of the member or the member’s
law firm by a client, or as a reward for
having made a recommendation result-
ing in employment of the member or
the member’s law firm by a client. A
member’s offering of or giving a gift or
gratuity to any lawyer who has made a
recommendation resulting in the
employment of the member or the
member’s law firm shall not of itself
violate this rule, provided that the gift
or gratuity was not offered in consider-
ation of any promise, agreement, or
understanding that such a gift or gra-
tuity would be forthcoming or that
referrals would be made or encouraged
in the future.

Compliance with Rule 2-200 is non-
delegable and is required even where the
attorney being referred to in the matter
promises to obtain the informed written
consent of the client for the referring
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PAGE 2 OF RETAINER AGREEMENT

that Client has been so advised and given a reasonable opportunity to seek that advice. If the Client
discharges Attorney, the Attorney shall retain a copy of the file and cost of duplicating the file will be
assessed the client.

LOSS OF CONSORTIUM: Attorney has advised client that in the event Client is married,
Client’s spouse may have a potential claim for “loss of consortium.” If a Client’s spouse desires to make
such a claim, Attorney will accept such a claim only upon consultation with said spouse and upon
execution of a separate written Retainer Agreement by both said spouse and Attorney. Absent such
agreement, Attorney shall have no responsibility whatsoever for handling such a claim, and Client shall
hold Attorney harmless from failing to make such a claim.

POLICY LIMITS: That Attorney’s responsibility for representation hereunder is limited by the
ability of any Defendant and/or his insurer to pay damages as a result of the incident which is the subject
of this Agreement. Should an insurance carrier offer a policy limits settlement, and if, in the opinion of
the Attorney, there is no further prospect for recovery, Client agrees to accept the proposed settlement.
Should an insurer offer said policy limits settlement, Attorney shall be granted a first priority lien for the
full percentage of his Attorney’s fees per the terms and conditions of this Agreement.

[Note: The following arbitration clause is OPTIONAL. It was written by the author of the article
which it accompanies, and its inclusion here does not constitute endorsement of arbitration clauses in
retainer agreements by the Consumer Attorneys Association of Los Angeles.]

ARBITRATION: That in the event Client asserts any claim against Attorney on any basis
whatsoever, including but not limited to a claim for errors and omissions, the parties agree to submit such
claim to and resolve said claim by binding arbitration pursuant to the California arbitration statutes,
waiving the right to bring suit and the right to a jury trial, with each party to bear his own costs and
Attorney’s fees, regardless of the outcome.

WITHDRAWAL: It is understood by the Client that if the Attorney is unable to maintain mail
and telephone contact with the client, at home and/or at work, it may interfere with the Attorney’s ability
to perform in the Client’s best interest and may possibly have an adverse effect to the case. The Client
agrees to keep the Attorney informed, at all times, of Client’s current address and telephone number.

SCOPE OF SERVICES: that this contingency fee arrangement covers all legal services to be
rendered by Attorney through the original trial of any legal action instituted on the claims aforesaid.
Upon completion of said services, Attorney shall be entitled to the said contingency fee, with no
obligation to file motion for new trial or appeal. Any fees for legal services required upon the completion
of trial shall be agreed upon at that time and shall be in addition to the fees specified herein. Client
shall not be required to pay any compensation to Attorney, nor is Attorney retained, responsible or
required to perform any services, for related matters that arise out of said accident not covered by this
Agreement, unless such compensation and Attorney’s responsibilities are described in writing and agreed
to by the parties. Attorney shall not be liable for any costs awarded the prevailing party by court or
statute, should such costs be awarded against Client in any proceeding relative to this matter. Client
agrees to indemnify and hold Attorney free and harmless from any lien claimant(s) who may claim an
interest in the proceeds recovered on behalf of Client.

REFERRAL/NO GUARANTEE: Client acknowledges that Attorney has made no guarantee
regarding the successful termination of Client's claim or causes of action, nor any guarantee regarding the

LAW OFFICES OF CONSUMER ATTORNEY “CLIENT”
“CLIENT”
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attorney. (Margolin v. Shemaria (2000) 85
Cal.App.4th 891.) Failure to comply with
Rule 2-200 will prohibit any referral or
fee splitting arrangement. (Compagna v.
City of Sanger 42 Cal.App.4th 533 (1996).
As noted, the client must consent to fee
splitting in writing; however, the agree-
ment between the two attorneys need not

be in writing or signed by both attorneys.
(Cohen v. Brown (2009) 173 Cal.App.4th
302.) The client consent may come at any
time before the division is made, includ-
ing after the services are fully performed.
(Id.) However, the best practice is to do
so as soon as possible, and preferably in
the retainer agreement itself.
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Potential liability issues

Might there be any possible liability
for making a bad referral? There may be
liability to the client for a “negligent
referral,” referral to an incompetent or
disbarred attorney, or failure to make a
referral until after the running of the
statute of limitations. (Miller v. Metzinger
(1979) 91 Cal.App.3d 31.)

Managing client trust accounts properly

What is IOLTA? Interest on Lawyers
Trust Account.

The account is for client money, not
to be used for your money. You should be
the only signatory on this account. You
should not allow your spouse or an
employee to sign on this account. There
are serious penalties for failure to main-
tain proper record keeping, and you as
the attorney are the one subject to disci-
pline in the event a problem arises.
(Black v. State Bar) 1972) 7 Cal.3d 676,
790.) Secretary’s alleged failure to
deposit funds in trust account is not a
defense to discipline for account mis-
management.

California Rules of Professional
Conduct, Rule 4-100, requires that attor-
neys maintain at least four separate items
for each client whose funds have been
deposited into the Attorney-Client Trust
Account: (1) a written ledger for each
client showing funds received and dis-
bursed [See sample ledger page 76]; (2) a
written journal for each bank account; (3)
all bank statements and canceled checks
for each Attorney-Client Trust Account;
(4) monthly reconciliation of the
Attorney-Client Trust Account [See sam-
ple Client Distribution page 77]. The
rules require that said records must be
retained for a period of five years from
the last disbursement of the funds on
each client case.

All funds received or held for the
benefit of clients must be deposited into
the trust account.

* Identification as Trust Account: The
account must be clearly labeled and iden-
tified as a “trust account” or similar
words. [CRPC 4-100(A)] “Buffer fund” or
“prudent reserve”: Placing a reserve of
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PAGE 3 OF RETAINER AGREEMENT

amount of recovery or the type of relief, if any, which Client seeks to obtain therefrom. Client authorizes
Attorney to share any portion of Attorney's fees with any other lawyer for any purpose, including as a
referral fee.

NON-COVERED MATTERS: Client acknowledges that the LAW OFFICES OF CONSUMER
ATTORNEY will not be handling any workers' compensation action in connection with this case. Should
the client so desire, the LAW OFFICES OF CONSUMER ATTORNEY will provide a referral for a
workers' compensation attorney. Client acknowledges that this agreement does not cover medical
malpractice claims, disputes with the client’s own insurance company regarding coverage, disputes with
health care providers, determination of tax consequences of any sums recovered, preparation of special
needs trusts relating to any sums recovered, or collection of any award, settlement or judgment. Client
acknowledges that Attorney maintains errors and omissions insurance coverage applicable to the services
to be rendered.

SIGNING OF CHECKS: The undersigned client does hereby authorize any lawyer member of
the firm of LAW OFFICES OF CONSUMER ATTORNEY to endorse and sign the undersigned's name
to any document, paper, draft or check relating to the case for which this retainer is given, providing that
the undersigned will be notified of said signature or endorsement as soon as practical. This right will only
be used to expedite the undersigned Client's case and the case has been settled with the Client's express
approval.

RETENTION OF FILE: Client Files at Conclusion: Client is advised that and consents that, at
the conclusion of this matter, Attorneys will either return the client's original file materials (or any portion
thereof) to the Client or shred them within 30 days of Client not advising Attorneys that he/she wishes to
keep them. While Attorneys will maintain an electronic copy of all portions of the file that Attorneys feel
are important, Client is advised that the file materials may be unavailable in the event of shredding.

This agreement is binding upon the heirs, executors, administrators and assigns of the respective
parties hereto. Each term herein is consideration for every other term, and should any portion of the

Agreement be deemed unenforceable, the remaining terms shall be valid and enforceable.

The undersigned does acknowledge and agree to the foregoing terms and conditions of said
Retainer Agreement. Client acknowledges receipt of a duplicate copy of this agreement.

DATED:

BY:
LAW OFFICES OF CONSUMER ATTORNEY  Client Signature

Client Signature
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personal funds in the client trust account
to prevent an overdraft is not permitted.
Depositing excess funds (belonging to
the attorney) violates the prohibition
against commingling. (Silver v. State Bar
(1974) 13 Cal.3d 134, 145 n. 7.)

* Overdraft protection: Replacement of
client funds by operation of overdraft

protection (bank extends credit) is not
prohibited commingling so long as the
credit does not exceed the overdraft (i.e.,
bank does not automatically extend a
fixed amount that leaves a remainder
after satisfying the overdraft). [California
State Bar Formal Opinion 2005-

169]
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* Funds belonging in part to attorney:

In the case of “funds belonging in part

to a client and in part presently or poten-
tially to the (attorney),” the attorney’s
share must be withdrawn from the client
trust account “at the earliest reasonable
time” after the attorney’s interest
“becomes fixed” unless the client dis-
putes the fee. (CRPC 4-100(A)(2).)

¢ Lawyer’s personal use of client trust
account: It is improper for an attorney

to make personal use of a client’s trust
account; e.g., to pay personal expenses
from the account or to pledge it as secu-
rity for a personal loan. (Hamilton v. State
Bar (1979) 23 Cal.3d 868, 874-876 [attor-
ney violates rule by using funds from
client trust fund to pay bar dues].)

Other trust fund issues

Other trust fund misuses include:

* Opening a client trust account with a
deposit of personal funds (commingling);
* Regularly depositing attorney’s salary
checks into the client trust account;

* Drawing checks from the client trust
account payable to “cash”;

* Drawing checks from the client trust
account payable to named payees who
are neither clients nor creditors of
clients;

* Attaching a personal credit card and
ready reserve account to the client trust
account and authorizing the bank to
make automatic withdrawals for the
required monthly payments;

* Sheltering lawyer’s funds from other
creditors (e.g., IRS, spouse) through use
of the trust account (commingling).

[See Client Ledger and Settlement
Distribution examples on following pages]

Thomas C. Zaret is a sole practitioner in
West Los Angeles. He has been practicing per-
sonal injury litigation for 31 years and has
tried numerous personal injury cases. He has
been profiled in the Los Angeles Daily
Journal. He is an AV peer review rated attor-
ney who has been recognized the last six years
as one of Southern California’s Super
Lawyers. He graduated from Michigan State
University with a B.S.in Psychology in 1981
with honors, and he received his |.D. from the
University of San Francisco in 1984. He is a
[frequent speaker on the subject of liens.
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A

CLIENT LEDGER

CASE: CHRIS CLIENT V. LUCIA DEFENDANT
AUTO v. PEDESTRIAN

D/A:

4/12/11

FILE NO.: 2393/TZ

REF BY: DOE LAW FIRM
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DATE

NAME

CHECK

ADV'D

COSTS

REC'D

TRUST FUNDS

DISB'D

REC'D POST

5/2/12

Investigations—
Statements

3271

402.40

5/3/12

Presidio Surgery Center,
LLC—Records/Bill Copy
Fee

3275

25.00

5/23/12

San Francisco General
Hospital-Bill Copy Fee

3312

15.74

10/4/12

Christopher CLIENT and
LOTCZ- Settlement
Check from Allstate

14111285
5

100,000.00

10/4/12

Christopher CLIENT and
LOTCZ- Medpay Check
from Hartford

10672494
19

5,000.00

12/17/12

Consumer Attorney,
$23,333.33 Fees,
$443.14 Costs

2809

23,776.47

12/17/12

City and County of San
Francisco, #6024987,
Lien Paid in Full

2811

1,729.00

12/17/12

Phil K., M.D., Lien Paid
in Full

2813

1,080.00

12/17/12

Provider Recovery
Network, #10222330,
Lien Paid in Full

2812

117.48

12/17/12

DOE LAW FIRM, Atty
Part. Fee

2810

10,000.00

12/17/12

Christopher CLIENT

2814

68,297.05

Liens-Medi-Cal,
Medicare, Contractual,
Statutory, etc.

0.00

0.00

TOTALS

443.14

0.00

105,000.00

105,000.00 | 0.00
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SETTLEMENT DISTRIBUTION

CHRISTOPHER CLIENT v. LUCIA DEFENDANT
File Number ¢ 2393/TZ
Date of Accident: April 12, 2015
Today's Date : January 18, 2017
Funds Received: $ 100,000.00
Legal Fees : $_ 33.333.33
Gross Balance : $_ 66.,666.67 $ _66.666.67
FUNDS TO BE PAID OUT:
Accent—$16,142.10 (Reimb. Waived) $ —0-
San Francisco Fire Dept. $ 1.729.00
SFGH Medical Group $ 117.48
Mission District Physical Therapy $ 133.28
Saam Morshed, M.D. $ —0-
Health Diagnostics $ —0—
Phil K., M.D., $1,350.00 w/ cut $ 1.080.00
Total: $ __ 3.059.76
Balance: $ _63.606.91
FUNDS ADVANCED:
See Client Ledger (Previous Page) $ 443.14
$
Total: $ 443.14
Balance: $ _ 63.163.77
FUNDS TO BE CREDITED:
The Hartford—$5.000.00 medpay $
Reimbursement Waived $ 5,000.00

Total: $ 5.000.00
Balance: $§ _ 68.163.77

BALANCE DUE CLIENT $ _ 68.163.77

To be received from the Law Offices of Consumer Attorney, the sum of $ 68.163.77 in accordance with the above
settlement distribution and I do hereby approve of the distribution of funds as hereinabove set forth. I do hereby
acknowledge that I am responsible for any outstanding medical bills regarding the subject accident not listed on this
distribution. I also do hereby acknowledge that I am responsible to reimburse my insurance company which has paid out
monies for medical bills on my behalf regarding my accident. I understand that this concludes the handling of this file by
the Law Offices of Consumer Attorney.

DATED: X
CHRISTOPHER CLIENT




