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RULING IN MED-MAL CASE SETS MAKES NEW LAW FOR MAKING OR RESPONDING
TO CCP 998 OFFERS

Licudine v. Cedars-Sinai Medical
Center
(2019) _ Cal.App.5th _ (Second
Dist, Div. 2.)
Who needs to know about this
case: Any lawyer making or responding
to a settlement demand made under
Code Civ. Proc., § 998.
Why its important: Makes new law
concerning the factors relevant in determining whether the party receiving a
section 998 offer had sufficient facts to
intelligently analyze the offer; holds
that the trial court did not abuse its
discretion in finding that an offer for
$249,999.99 plus court costs made in a
medical-malpractice action that ultimately resulted in a $7.6 million verdict
was not made in good faith and was
therefore invalid. As a result, the plaintiff lost out on over $2 million in prejudgment interest.
Synopsis: In 2012, Dione Licudine
underwent gallbladder-removal surgery
by Dr. Gupta at Cedars Sinai. The surgery was intended to be minimally invasive, but Dr. Gupta nicked a vein inside
the abdominal cavity and caused substantial internal bleeding. This necessitated a more invasive surgery that left
Licudine with a large scar, a monthlong hospitalization, and a chronic
abdominal condition.
She filed her medical-malpractice
complaint against Cedars and the treating doctors in January 2013 and served
Cedars with the summons and complaint on May 23, 2013. On June 11,
2013 (19 days after service of the complaint), Licudine served Cedars with a
section 998 offer for $249,999.99, plus
court costs. On June 27, 2013, Cedars
sent her a written “objection” to the

offer, noting that the offer had been
served only five days after Cedars filed
its answer. The objection stated, it was
“too soon for it to make any determination as to whether plaintiff ’s [998 offer]
was reasonable” because Cedars had
“not had an opportunity to fully investigate this action.” The offer expired
on July 16, 2013, without Cedars
accepting it.
The case went to trial. A jury found
Cedars liable for malpractice and
awarded plaintiff $1,045,000 in damages. Both Cedars and plaintiff moved
for a new trial on damages, and the
trial court granted both motions and
set the matter for a new damages trial.
The Court of Appeal affirmed the newtrial order in Licudine v. Cedars-Sinai
Medical Center (2016) 3 Cal.App.5th 881
(Licudine I).
On retrial of damages, the jury
awarded total damages of $7,619,457,
comprised of $5,344,557 in economic
damages and $2,274,900 in noneconomic damages. The trial court reduced
the latter award to $250,000 as required
by MICRA, yielding a total verdict of
$5,594,557.
Plaintiff filed a memorandum of
costs seeking, among other things,
$2,335,929.20 in prejudgment interest
from the date of her 998 offer to the
date of judgment. Cedars opposed,
arguing that the 998 offer was invalid
because it was “made so early in the
proceedings that [Cedars] did not
have a fair opportunity to intelligently
evaluate it.” The trial court ruled in
favor of Cedars, striking the offer.
Licudine appealed. Affirmed.
A plaintiff who makes a 998 offer
that is not accepted is entitled to an
award of, inter alia, prejudgment

interest in personal-injury cases if the
verdict exceeds the amount of the offer,
provided that the offer is “valid.” A 998
offer is valid only if it is made in “good
faith.” A 998 offer is made in good faith
only if the offer is realistically reasonable under the circumstances of the
particular case; that is, if the offer “carries with it some reasonable prospect of
acceptance.”
Whether a section 998 offer has a
reasonable prospect of acceptance is a
function of two considerations, both to
be evaluated in light of the circumstances at the time of the offer and not
by virtue of hindsight. First, was the 998
offer within the range of reasonably
possible results at trial, considering all
of the information the offeror knew or
reasonably should have known? Second,
did the offeror know that the offeree
had sufficient information, based on
what the offeree knew or reasonably
should have known, to assess whether
the offer was a reasonable one, such
that the offeree had a fair opportunity
to intelligently evaluate the offer?
These two considerations assess whether
the offeror knew that the 998 offer was
reasonable, first, from the offeror’s perspective and, second, from the offeree’s
perspective. In light of this focus on the
reasonableness of the offeror’s conduct
in making the 998 offer (which makes
sense because the issue is the validity of
the offer in the first place), whether the
offeree acted reasonably in rejecting
that offer is irrelevant.
In assessing whether the 998 offeror knew that the offeree had sufficient
information to evaluate the offer (the
second consideration), the offeree
needs information bearing on the issue
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of liability as well as on the amount of
damages, because these are the issues
upon which a verdict would rest and
because the 998 offer, if accepted,
would be in lieu of that verdict. In
assessing the information available to
the offeree, courts are to look to all of
the relevant circumstances. The pertinent cases have nevertheless identified
several specific circumstances to be
examined. Of these, three are the most
important:
First, how far into the litigation was
the 998 offer made? A litigant receiving
a 998 offer at the time a lawsuit is filed
or soon thereafter is, as a general matter, less likely to have sufficient information upon which to evaluate that offer.
Second, what information bearing
on the reasonableness of the 998 offer
was available to the offeree before the
offer expired? Information may be
obtained (1) by virtue of prior litigation
between the parties; (2) through prelitigation exchanges between the parties;
(3) through post-complaint discovery in
the case; or (4) by virtue of a pre-existing relationship between the parties that
yields a free flow of information.
Third, did the party receiving the
998 offer alert the offeror that it lacked
sufficient information to evaluate the
offer and, if so, how did the offeror
respond? An offeree may alert the offeror by (1) requesting discovery, either
formally or informally; (2) asking for an
extension of the 998 offer’s deadline; or
(3) otherwise objecting to the offer. If,
after hearing the offeree’s concerns, the
offeror’s response is less than forthcoming, “such obstinacy” is “potent evidence that the offer was neither reasonable nor made in good faith.”
Although the party making a 998
offer generally has the burden of showing that her offer is valid, it is the 998
offeree who bears the burden of showing that an otherwise valid 998 offer
was not made in good faith.

As applied in this case, these factors
show that the trial court did not abuse its
discretion in finding that the 998 was
invalid because it was served before
Cedars could evaluate it. The offer was
served only 19 days after the complaint
was served, at a time when Cedars had
very little information available to it on
the issues of liability and the amount of
damages prior to the date plaintiff ’s 998
offer expired. Plaintiff ’s three-page complaint was “bare bones” and listed no
specifics as to the injuries she suffered or
the amount of damages she sought. Nor
was the skeletal complaint fleshed out by
the pre-litigation notice required by section 364, which would have set forth the
“legal basis of [her] claim and the type of
loss sustained, including the specific ...
nature of injuries suffered,” because
plaintiff never filed such a notice.
Plaintiff had sent Cedars a letter
the day before she made her 998 offer
(1) stating that her doctors’ negligence
was “self-evident” and that her “injuries
are well documented and far exceed
the” $250,000 cap on noneconomic
damages, and (2) attaching photographs of plaintiff before and after the
surgery. Plaintiff also provided some
written discovery to Cedars prior to her
offer’s expiration – namely, (1) she forwarded to Cedars her answers to the
general interrogatories propounded by
defendant Dr. Carroll, but submitted to
the trial court only the cover sheet for
those answers and not the answers
themselves, and (2) she responded to
Cedars’s request for documents on the
day before her 998 offer expired. Those
responses contained no details on the
issues of liability and the amount of
damages except (1) to indicate that
plaintiff was not making a claim for
“lost earnings” and that plaintiff ’s
“earning capacity may be affected as
she had to delay starting law school for
at least two years,” (2) to tell Cedars to
contact plaintiff ’s insurance carrier to

obtain her medical bills, and (3) to tell
Cedars to look at its own records. And
Cedars also had in its possession plaintiff ’s 9,662-page medical chart, which
included (1) the operation report noting the nicked vein and internal bleeding, and (2) the records indicating her
extended stay and care at the hospital.
The trial court did not abuse its discretion in concluding that this information, considered in its totality, did not
provide Cedars with sufficient information with which to evaluate the reasonableness of plaintiff ’s section 998 offer.
On the question of liability, this information did not indicate which doctor (Dr.
Gupta or Dr. Carroll) was responsible for
any negligence or the extent to which
plaintiff ’s injuries were related to or
exacerbated by any pre-existing medical
conditions she might have. On the question of the amount of damages, this
information did not speak at all to plaintiff ’s pain and suffering, to the amount
of her medical expenses (including any
offset due to insurance), or to any possible loss in her earning capacity. Indeed,
plaintiff ’s response to Cedars’ request for
documents indicated she was unsure
whether she would suffer any loss of
earning capacity.
As to providing notice of the lack of
sufficient information and any response
to that notice, Cedars alerted plaintiff
to its concern that it was “too soon
for it to make any determination as to
whether” her 998 offer was reasonable,
and plaintiff never responded.
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