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You know how to litigate a case.
Identify the harm. File a lawsuit asserting
all possible claims for relief. Propound
written discovery. Conduct and defend
depositions. Hire an expert and conduct
expert discovery. Pick a jury. Examine
witnesses. Make your closing argument,
and hope that the jury finds your evi-
dence more compelling than the other
side’s.

Unfortunately, if you follow this
blueprint in an ERISA insurance case,

you can cost your client the entire case
before it even starts. And even if you fol-
low all of the statutorily required pre-liti-
gation steps, what you already know
about litigating and winning a case will
be of little use to you in an ERISA case.

What is ERISA?

To successfully litigate an ERISA
insurance case, you need to start at the
beginning. First, what even is ERISA?
The Employee Retirement Income

Security Act of 1974 at section 1001 et.
seq. of title 29 of the United States
Code, otherwise known as ERISA, is a
federal law that governs most employ-
er-sponsored benefit plans, including
plans that provide disability insurance,
life insurance and health insurance to
employees. (ERISA also governs pen-
sion plans, but those cases are different
enough from insurance cases as to
require their own article.)
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When ERISA was enacted, the pri-
mary purpose of the legislation was to
prevent the mismanagement of funds so
that employees would be able to access
the benefits they were promised. Thus, in
addition to imposing funding, vesting
and enforcement requirements on
employers (who, under ERISA, are usual-
ly the plan administrator), it also imposes
uniform reporting, disclosure, claims
handling and fiduciary obligations on
insurers (who, under ERISA, are usually
the claim administrator).

Does ERISA apply to your client’s
case?

Determining which law governs an
insurance claim is the first step in litigat-
ing a wrongfully denied claim. ERISA
governs most — but not all — employer-
provided life, health and disability insur-
ance benefit plans. The major exception
is when the employer is a government
entity (including school districts) or a
church-run organization (including
church-owned hospitals). Congress
explicitly excluded plans from these
employers from ERISA. In those cases,
disputes over the non- or under-payment
of insurance benefits are litigated under
state law breach of contract and, if appli-
cable, bad-faith laws. Absent those excep-
tions, ERISA most likely applies to a
claim made under an employer-spon-
sored insurance policy.

“Individual” policies are not gov-
erned by ERISA. An individual policy is
purchased by the insured, typically
through an insurance agent, without the
employer’s input or involvement. The
individual has the right to pick the insur-
ance company, type of insurance and cov-
erage limits. However, because of the pro-
hibitive cost of individual policies, most
people with disability, health and life
insurance coverage are insured through
an ERISA-governed group policy.

Although not entirely determinative,
one quick way to ascertain whether your
client’s insurance coverage and resulting
claim dispute is governed by ERISA is to
review the policy and related documents.

Under ERISA, employers are
required to provide plan participants

with basic information about the plan in
a document called either a Summary
Plan Description (“SPD”) or a Summary
of Benefits and Coverage (“SBC”). These
plan documents provide the employee
with important information as to what
benefits are offered, how to file a claim,
how (and how many times) to appeal a
denied claim and when an employee can
initiate litigation to enforce his or her
rights. These documents typically include
a sectioned entitled “Statement of ERISA
Rights,” or something similar if the
insurance plan is governed by ERISA.

A review of the denial letter will also
indicate whether the insurance claim is
governed by ERISA, as, under ERISA,
denial letters are required to include cer-
tain language including the right to
appeal, applicable deadlines and whether
all administrative appeals were exhausted
such that a lawsuit can now be filed.
(However, be aware that sometimes insur-
ance companies include this ERISA lan-
guage in claims that are not governed by
ERISA. In those cases, you should argue
that the insurance companies are acting
in bad faith by attempting to mislead the
claimant into thinking that she must
appeal before filing a lawsuit and/or that
her remedies will be severely limited in
litigation.)

You’ve concluded that ERISA applies.
Now what?

Once you've determined that your
client’s insurance claim is governed by
ERISA, you have a very important ques-
tion to answer: Has my client exhausted
all administrative remedies? That is, has
my client completed the appeal process?

Exhausting administrative remedies

A claimant must pursue at least one
ERISA appeal before filing suit. This is
known as the exhaustion of administra-
tive remedies doctrine. A claimant can
typically file a lawsuit after the first
appeal, although some plans do require
a mandatory second appeal before liti-
gation can commence. If the claimant
files a lawsuit without exhausting all
required appeals, the insurance compa-
ny will likely bring a successful motion
to dismiss.
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In limited instances, courts will
entertain the argument that the claimant
was not required to exhaust all adminis-
trative remedies due to waiver, estoppel,
futility or similar equitable considerations
(see, e.g., Vaught v. Scottsdale Healthcare
Corp. Health Plan (9th Cir. 2008) 546 F.3d
620, 627, fn.2), however, the better
course of action is to follow the appeal
procedures set forth in the plan.

Once you establish that your client
needs to appeal an adverse claim deci-
sion, your next responsibility is to make
sure that he or she meets all ERISA
deadlines.

ERISA imposes strict time limits and
deadlines on both sides of an ERISA
claim. For example, after an ERISA
claim is submitted, pursuant to 29 C.F.R.
§ 2560.503-1(f)(3), the claim administra-
tor must make a claim decision on a
disability claim within 45 days. However,
this deadline can be extended twice, by
30 days each time, “provided that the
plan administrator notifies the claimant

.. of the circumstances requiring the
extension and the date as of which the
plan expects to render a decision.” (Ibid.)

For the claimant, the regulations
include an obligation to appeal an
adverse claim decision within a specific
time frame. Depending on the type of
coverage at issue, the deadline to appeal
varies. For health insurance and disability
insurance claims, the time limit to appeal
is 180 days. Life insurance claim denials
must be appealed within 60 days of
notice from the insurer.

If the claimant fails to appeal an
adverse claim decision within these time
limits, she will have forfeited her rights
to the claimed benefits. (Some insurance
companies will accept late appeals, espe-
cially if the claimant’s reason for delay is
tied to her disability. However, they are
under no obligation to do so and you
should certainly never bank on the kind-
ness of an insurance company.)

Upon receipt of an appeal, a claim
administrator has 45 days to notify the
claimant of the decision; however, this
deadline can be extended by another
45 days simply upon a notification by
the insurer.
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Making sure the administrative
record is complete

If you get involved before the final
denial, there are steps you can take to
help your client. If you are assisting with
the appeal, it is imperative that you pro-
vide the insurance company with every
piece of evidence that can be used to
support the claim, because you will not
have the opportunity to present any new
evidence during litigation.

One of the unique quirks of ERISA
is that the Administrative Record (that is,
the claim file prepared and maintained
during the review of the claim) is closed
once the final claim decision is made.
Accordingly, the development of the
Administrative Record during the appeal
process is crucial to success in the district
court. As discussed below, in most cases,
traditional discovery is not allowed and it
is this Administrative Record that will
form the factual basis of the entire law-
suit. Thus, you and your client must make
sure that all of the evidence that can be
used to support the claim is in the insur-
er’s file, so that you can refer to it at trial.

In appealing an adverse claim deci-
sion, in addition to refuting the purport-
ed bases for denying the claim, you
should provide additional supporting evi-
dence. For example, for a disability
claim, the appeal should include all evi-
dence of disability, including, but not
limited to: (1) all relevant medical
records, including a prescription history;
(2) a narrative authored by your client’s
treating physician(s) specifically detailing
why the claim decision was erroneous;

(3) a narrative from your client detailing
all of the ways in which the symptoms,
restrictions and limitations prevent a
return to work; (4) narratives from a
spouse, family members, friends and/or
former co-workers discussing how the dis-
ability limits the claimant from former
activities; (5) if applicable, video footage
of your client’s disability; (6) reports from
vocational and/or medical experts that
you hire that support your client’s claim
that she is unable to return to work (this
might include an IME or functional
capacity evaluation report); and (7) docu-
ments evidencing the receipt of other
disability benefits, including State

disability benefits, Workers’
Compensation benefits and Social
Security Disability Insurance benefits.

Upon receipt of an appeal, a claim
administrator has 45 days to notify the
claimant of the decision; however, this
deadline can be extended by another
45 days simply upon a notification by the
insurer. If the appeal is not overturned
(and why would it be, as it is being pre-
sented to the very same company that
made the initial denial decision?) then
your next step is litigation.

Filing the litigation

If your client exhausted all adminis-
trative remedies, only to see the insur-
ance company continue to deny the
claim, it’s time to file a lawsuit.

As with all litigation, the first order
of business is to make sure that you are
bringing suit within the applicable statute
of limitation.

ERISA does not contain a statute of
limitations for benefits claims asserted
under section 502(a)(1)(B). Given this
absence, courts frequently adopt the
analogous statute of limitations from the
state law that would otherwise be applica-
ble. The general rule is that a statute of
limitations cannot begin to run until a
claimant can bring a claim for relief, that
is until all administrative remedies are
exhausted.

However, some ERISA plans contain
“contractual periods of limitations” short-
ening the time to file a suit. These provi-
sions limit the ability to file to a certain
time after proof of loss is first due, often
three years. Recently, in Heimeshoff v.
Hartford Life & Accident Insurance Co.
(2013) 134 S.Ct. 604, the Supreme Court
held that contractual limitations provi-
sions in ERISA plans are enforceable,
even those that begin to run before the
claimant has exhausted mandatory
appeals, so long as it is not unreasonably
short or a controlling statute preempts.

Venue

As to venue, because ERISA is a fed-
eral statute, ERISA cases are almost
always litigated in federal court. Pursuant
to 29 U.S.C. section 1132 (e)(2), an
action “may be brought in the district
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where the plan is administered, where
the breach took place, or where a defen-
dant resides or may be found, and
process may be served in any other dis-
trict where a defendant resides or may be
found.” For convenience purposes, this
usually means in the federal district
where the client resides, but any location
that fits the above-listed criteria is suffi-
cient.

Next, you need to identify the prop-
er defendants. Should you sue the insur-
ance company who denied the claim, the
plan that promised the benefits or both?
Under section 1132(a)(1)(B) of title 29 of
the United States Code, an action to
recover benefits or enforce rights under a
plan can be brought against the plan
itself and the claims administrator (typi-
cally the insurer that issued the group
policy).

In some locations, the Ninth Circuit
for instance, you do not need to sue that
plan, as a lawsuit against the insurance
company will typically allow your client
to recover all available benefits. However,
the best practice is to sue both the plan
and the insurer. The reason is that some
plans are “self-insured,” which means
that the plan, not the insurance compa-
ny, is responsible for the payment of all
benefits. You may not always know
whether a plan is self-insured before liti-
gation starts, so you are best served by
suing the Plan when the litigation begins.

Finally, you need to make sure you
are asserting the proper claims for relief.
Most litigation over insurance benefits
involve a breach of contract claim.
However, under ERISA, state law causes
of action are all but preempted. Thus, a
claimant is not technically bringing an
action for breach of contract, but rather
is seeking to recover benefits and to
enforce and clarify her rights under sec-
tion 1132(a)(1)(B) of title 29 of the
United States Code.

This is this most common, but not
only, claim for relief available. For exam-
ple, a claimant can also bring a claim for
breach of fiduciary duty pursuant to sec-
tion 1132(a)(2) of title 29 of the United
States Code or for injunctive relief pur-
suant to section 1132(a)(3) of title 29 of
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the United States Code. These claims are
rare, and depending on the facts of the
case, damages can be limited. In most
instances, the lawsuit should simply be
brought under section 1132(a)(1)(B).

Litigating the case

Standard of review

Once litigation begins, your next
goal is to ascertain which standard of
review applies. ERISA cases are generally
governed by one of two standards of
review: (1) de novo or (2) abuse of dis-
cretion. Under a de novo standard
of review, the district court undertakes
an independent review of the
Administrative Record, including the
plan and the medical and vocational evi-
dence, and evaluates whether the
insured satisfied the terms of the Plan.
The court freshly evaluates whether the
insured is entitled to benefits under the
terms of the Plan and decides which
party’s conflicting evidence is more likely
to be true. While under this standard of
review the claimant bears the burden of
proving his entitlement to benefits,
because the court makes a decision with-
out affording any deference to the insur-
er’s findings, de novo is a more benefi-
cial standard of review to claimants.

While the de novo is the default
standard of review, a claim decision will
be reviewed under the abuse of discretion
standard if the plan contains an unam-
biguous discretionary provision giving
the insurer authority to determine eligi-
bility for benefits or to construe the
terms of the plan. (See Metropolitan Life
Ins. Co. v. Glenn (2008) 554 U.S. 105.)
However, a growing number of states,
including California, New Jersey,
Maryland, Texas, Vermont and
Washington passed laws that prohibit del-
egation of discretion, notwithstanding
any discretionary language in the plan.

Under the abuse of discretion stan-
dard, the question the court asks is differ-
ent: whether the insurer’s decision is sup-
ported by evidence in the Administrative
Record and was not otherwise arbitrary
and capricious. The abuse of discretion
standard of review is less beneficial to
insureds because the court is required
to give some deference to the insurer’s

decision. Under the abuse of discretion
standard of review, whether the insurer’s
decision was correct is technically irrele-
vant. What matters is whether the deci-
sion was so erroneous as to be deemed
arbitrary and capricious.

Reducing discretion

Although the cards are stacked
against a claimant if the abuse of discre-
tion standard applies, that does not
mean that the court will automatically
rubber-stamp the insurer’s decision.

If it is established that the insurer is
operating under an inherent conflict of
interest — that is, if the insurer is both the
decisionmaker and is financially responsi-
ble for any benefits due under the Plan —
the court must decide to what extent its
actions are consistent with the conflict of
interest. (See, e.g., Abatie v. Alta Health &
Life Insurance Co. (9th Cir. 2006) 458 F.3d
955, 971.) If you can present evidence
that the inherent conflict of interest
affected the claim decision, you may be
able to get discretion afforded the insurer
reduced, or in some jurisdictions, even
converted to de novo.

While discretion is reduced on a case-
by-case basis, here are some examples
where evidence of a conflict, resulting in
reduced discretion, has been found:

* failing to comply with ERISA’s proce-
dural requirements;

* failing to explain the basis for the
denial decision or providing inconsistent
reasons for denying the claim;

* offering “clearly erroneous findings of
fact” in support of the denial;

* reversing a previously approved claim
without a concurrent receipt of new med-
ical evidence;

* failing to advise a claimant of what
information was needed to perfect the
claim;

* excessive reliance on claimant’s activi-
ties in the surveillance videos;

* conducing a “paper review” rather than
an “in-person medical evaluation;”

* insisting on objective proof of disability,
despite the absence of such a require-
ment in the plan;

* encouraging the claimant to file for
other disability benefits and, when bene-
fits are awarded, failing to distinguish the
contrary disability decision;
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e failure to consult with a health care
professional who has appropriate train-
ing and experience in the field of medi-
cine involved in claim;

* emphasizing a report that favored a
denial of benefits while deemphasizing
other reports suggesting a contrary con-
clusion;

* failure to follow up with claimant or his
treating physicians regarding his medical
condition; and

* failure to provide sufficient notice of
the denial of the claim.

This list is not exhaustive but is
rather a sample of evidence that courts
have found to be sufficient to reduce the
amount of discretion afforded the insur-
er’s claim decision.

Discovery in ERISA cases

Perhaps the biggest difference
between ERISA litigation and other types
of litigation is the limitation on discovery.
While each Circuit has different rules
regarding ERISA discovery, given that
district court’s decision is based on the
Administrative Record, traditional discov-
ery is usually unavailable. Written discov-
ery is very limited and depositions are
extremely rare.

One factor in determining whether
discovery is allowed is the applicable
standard of review. Under the de novo
standard of review, because the insurer’s
decision is not afforded any deference,
whether that decision was influenced by
the inherent conflict of interest or other
bias is essentially irrelevant. Accordingly,
in most de novo cases, discovery is not
permitted. (However that does not mean
the court will not consider evidence out-
side the Administrative Record, as the
court may decide it cannot conduct an
adequate de novo review of the claim
decision without the extrinsic evidence.
Generally, when considering whether to
admit extrinsic evidence, courts look to
factors such as (1) circumstances in
which there is additional evidence that
the claimant could not present in the
administrative process; (2) consideration
of complex medical questions regarding
the credibility of medical reports; and
(3) “instances where the payor and the
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administrator are the same entity and
the court is concerned about impartiali-
ty.” (See Opeta v. Northwest Airlines Pension
Plan (9th Cir. 2007) 484 F.3d 1211,
1217.)

Under the abuse of discretion stan-
dard of review, discovery is much more
common, if limited. Discovery is limited
to written discovery, third-party subpoe-
nas and, very rarely, depositions.
Typically, discovery is limited to attempts
to identify evidence of bias. That is, evi-
dence that the inherent conflict of inter-
est improperly influenced the insurer’s
decision.

Evidence of bias may include situa-
tions where the insurer denied a long-
term disability claim based on the report
of a physician beholden to the insurer. In
those situations, discovery can be allowed
regarding the compensation paid to
these outside, so-called “independent”
medical personnel, including how much
money they receive and what percentage
of their total salary is provided by the
insurer/vendor for providing file assess-
ments.

It can also be permissible for
claimant to conduct discovery into the
number of claims granted or denied
based in any way upon medical reviews
by the outside medical reviewer, as well
as employment agreements, invoices
and the amounts paid by the insurer
to the third-party medical review
company.

Also relevant are the performance
evaluations of both outside medical pro-
fessionals and in-house medical profes-
sionals and employees. The goal in this
discovery is to ascertain whether a con-
sultant or employee was reprimanded
for approving too many claims.

Another valid avenue of discovery is
what standards were provided by the
insurer for the doctors to follow in assess-
ing the claimant’s specific disability.

Also, the procedures by which the insurer
ensured that its claims reviewers accu-
rately decided claims. Discovery has even
been permitted regarding the adminis-
trator’s general approval and termination
rates for long-term disability claims.

On the other hand, insurers rarely
attempt to conduct discovery in ERISA

cases. This is because they do not want to
open the door to additional evidence
regarding the claimant’s medical condi-
tion.

Calculating benefits and available
remedies

At some point in the litigation, you
will engage in settlement discussions with
the defendants. In these situations, you
need a firm understanding of what reme-
dies are available in an ERISA case.

Calculating benefits in ERISA cases
can be complex, particularly with long-
term disability claims. For example,
disability plans promise benefits if a dis-
ability prevents a claimant from continu-
ing to work. However, disability plans
never cover a claimant’s entire pre-dis-
ability income. Rather, a person is enti-
tled to only a portion, usually between
40 and 65% of pre-disability income.

Further, all plans include offset pro-
visions, by which the monthly benefits
owed is reduced by other income and
disability benefits the claimant is award-
ed. Thus, this amount will be offset by
any state or federal disability benefits the
insured is awarded, including State
Disability benefits, Social Security
Disability Insurance benefits and
Workers” Compensation benefits.

Some plans even offset for disability
benefits paid under a different disability
insurance policy, retirement plan bene-
fits funded by the employer that issued
the group policy, amounts received in a
personal injury lawsuit settlement or
judgment for loss of earnings and
amounts received as sick leave, salary
continuation, vacation pay and personal
time off. (Sometimes an insured receives
so much “other income” that she is enti-
tled to receive only a “minimum bene-
fit,” the amount of which is defined in
the policy, but typically the higher of
10% of the full monthly benefit or $100
per month.)

Calculating the value of the claim is
not as simple as multiplying the monthly
benefits by the number of months the
person can expect to be disabled. Under
ERISA, the district court can only award
benefits owed through the date of trial,
with interest. The sum total of what your

1 Jounal o CansumcrArlwnL‘V: Associations for Southern Calitornia

September 2019 Issue

client could be awarded at trial is past
due benefits, with interest, and attorneys’
fees and costs. She is not entitled to emo-
tional distress damages, bad faith dam-
ages or punitive damages.

Nor will she be awarded future bene-
fits by a judge. While future benefits can
be negotiated during a settlement, even
if your client prevails at trial, she will not
be awarded a lump-sum payout of future
benefits. Instead, the claim will be
remanded back to the insurer for further
review. That means, even if you prevail,
your client could be shackled to the
insurance company for years to come.
Thus, it may benefit your client to reach
a settlement that includes a lump sum
payment of future benefits.

Preparing for trial

Since ERISA is generally viewed to
be an action in equity, there is no right to
a jury trial. District courts typically
require that the parties prepare two
rounds of simultaneous trial briefing.
Given the page limitations, it can some-
time be a struggle to synthesize hundreds
or even thousands of pages of medical
evidence into a brief, coherent story.
After reviewing the briefs, the district
court will then conduct a “bench trial”
based on the Administrative Record and,
in some cases, evidence the court allows
outside of the Administrative Record. No
witnesses will be called.

Trials can take between 30 minutes
and an entire day, but usually last no
more than two hours. Or not. A signifi-
cant number of ERISA trials do not actu-
ally happen, as district courts routinely
take such matters under advisement.

If, after all of that, you prevail at
trial, there is still at least one more
motion before you; a motion for attor-
neys’ fees and costs. While attorneys’ fees
are awarded at the discretion of the
court, in all likelihood the court will
award reasonable attorneys’ fees if your
client prevails.

You do not necessarily need to win
every issue to collect an attorneys’ fees
award. The Supreme Court declared that
an ERISA claimant need only demon-
strate “some degree of success on the
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merits” in order to be awarded attorneys’
fees, not the more rigorous “prevailing
party” standard initially imposed by some
circuits. (See Hardt v. Reliance Standard
Life Insurance Co. (2010) 560 U.S. 242,
255.)

The issue is then whether your fees
are reasonable. The analysis is generally
the reasonable number of hours incurred
by the attorney in successfully pursuing
the claim multiplied by a reasonable
hourly rate charged by attorneys with
similar experience and qualifications in
the area. You will need to submit a decla-
ration, justifying your hourly rate.
Declarations from other ERISA attorneys
in your area are also advised. The courts
will not award flat contingency fees in an
ERISA case.

Ordinarily, attorneys’ fees are not
awarded to the insurance company if you
lose your lawsuit. But if the court deter-
mines your suit was brought in bad faith,
the court has the discretion to award fees
to the insurance company or to the plan.

Conclusion

ERISA litigation is different from
other litigation. ERISA cases are com-
plex, involving unique limitations that
must be heeded and deadlines that must
be met at every turn. The above are just
a few things to keep in mind when mak-
ing and litigating an ERISA insurance
claim.
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