Robert Cohen

ALTERNATIVE RESOLUTION CENTERS (ARC)

International mediation
REDEFINING AND RESHAPING LITIGATION AROUND THE WORLD

Increasingly around the world, medi-
ation is no longer optional. It is a judicial
imperative. It is flourishing worldwide.
Even The Hague has a mediation pro-
gram (Permanent Court of Arbitration,
2024). Each year, tens of millions of new
civil cases are filed in the United States,
with well over 100 million additional
filings worldwide (National Center for
State Courts (NCSC), 2023; U.S. Courts,
2024; National Judicial Data Grid, 2024).
In Los Angeles County alone, more than
300,000 new civil cases are filed annual-
ly (Los Angeles Superior Court Annual
Report, 2023).

Looking past our borders

Mediation has perhaps become the
most recognized alternative to judicial tri-
als worldwide. It promotes peacemaking
and enhances access to justice. Mediation
programs across the globe reduce court
congestion and can significantly reduce
the costs and burdens associated with tra-
ditional litigation. (Menkel-Meadow, “Dis-
pute Resolution: Beyond the Adversarial
Model,” 2016; ABA Section of Dispute
Resolution Report, 2022; International
Journal of Law in Context, 2020.)

In the United States, with few excep-
tions, mediation is just one option avail-
able for resolving disputes. Parties can
reject it out of hand, go through court-or-
dered mediation and consider settling, or
reach an impasse during private media-
tion and still end up in court.

In contrast, mandatory or quasi-man-
datory mediation is the rule in multiple
countries. It is an integral function of
justice, not merely an optional adjunct
to litigation. In most countries, media-
tion is not a requirement, yet it is deeply
embedded and integrated into their civil
justice and legal systems. (CPLJ, 2023;
Legal Studies, 2022; Mandatory Media-
tion Study, 2023.)

Across the globe, mediation is an
essential part of legal systems. Some
countries have perfected it over decades;
others are just getting up to speed. Some
systems favor a hands-on evaluative ap-

proach; others prefer that mediators act
primarily as facilitators. In many coun-
tries, mediators are subject to regulation
and government oversight; agreements
reached in mediation are judicially en-
forceable. (Legal Studies, 2022; Inter-
national Commercial Mediation, 2019;
UNCITRAL, 2019; CPLJ, 2023.)

U.S. jurisdictions can strengthen
their justice systems by looking beyond
national borders. In a globalized world —
where those engaged in science, technol-
ogy, manufacturing, and the arts freely
exchange ideas — the American legal
system should likewise learn from the suc-
cesses and failures of mediation programs
worldwide.

Europe

European legal systems reflect
the full spectrum of mediation prac-
tices. At one end are jurisdictions that
rely primarily on voluntary mediation,
supported by judicial encouragement.
In the middle are jurisdictions that have
adopted a hybrid approach. At the other
end are jurisdictions that have embedded
mandatory mediation directly into their
judicial frameworks. (European Parlia-
ment, 2018.)

Among countries with voluntary
systems are Germany and the Nether-
lands. (EU Mediation Directive 2008/52/
EC Implementation Reports.) In Ger-
many, mediation is strongly encour-
aged, but not mandated. Courts actively
promote mediation and may refer cases
to court-annexed conciliation judges, but
parties are not required to settle. Limit-
ed sanctions exist for failure to appear
once a court has ordered a conciliation
hearing, reflecting procedural coopera-
tion rather than substantive compulsion.
(German Code of Civil Procedure (ZPO) §
278 et seq.)

Although mediation is voluntary
in the Netherlands (European e-Justice
Portal), the country’s strong legal culture
promotes mediation. It is encouraged by
judges and through enforceable contrac-
tual mediation clauses with cost conse-

quences for non-cooperation. (De Roo &

Jagtenberg, 2017.) Courts view mediation

as a legitimate extension of pre-trial
dispute management rather than an al-
ternative system. Despite the lack of strict
regulation, mediation has integrated
seamlessly into existing conflict-handling
structures, contributing to early adoption
and high success rates.

The High Court of Ireland has held
that, in appropriate cases, parties can be
ordered to mediation as part of a court’s
inherent jurisdiction. (J Burke & Associates
0.0’Connell (2026) IEHC 314.) For further
reading, see Phillip Lee, “Court-Ordered
Meduiation in Ireland: High Court Affirms
Power to Direct Mediation,” May 27, 2026,
American Arbitration Association.

Hybrid jurisdictions include En-
gland and France. Although mediation
is not mandatory in the UK, the country
has undergone a decisive shift toward
mandatory and quasi-mandatory medi-
ation, driven primarily by judicial policy
rather than by legislation. Courts may
impose cost sanctions for unreasonable
refusal to mediate (Halsey v. Milton Keynes
NHS Trust (2004) EWCA Civ 576), and
recent reforms require mediation in small
claims disputes under £10,000. (UK Civil
Procedure Rules, 2024 amendments; UK
Ministry of Justice.)

France mandates mediation or
conciliation for smaller disputes under
€5,000 and certain neighborhood con-
flicts. (French Code of Civil Procedure,
Art. 750-1.) Judges encourage parties to
take the most suitable avenue for resolv-
ing their dispute. They may, at any time,
order the parties to participate in medi-
ation or conciliation to ensure they are
aware of extrajudicial dispute resolution
options. (Decree 2025-660.)

Mediation is mandatory in Italy,
Spain, and Norway, in many areas of
the law. (European e-Justice Portal.)
Norway requires mediation for certain
civil disputes, including claims under
200,000 NOK. (Norwegian Dispute Act,
Section 6-2.) Spain responded to judi-
cial congestion, long case duration, and



Country Start Point/Modern System Type Prevalent Style | Pro- Key Observation
Framework gram
Matu-
rity
EUROPE
Germany 1990s-2000s reforms; | Hybrid (court-con- Predominantly Estab- | Germany has a structured legal framework
mediation formally nected and private facilitative, lished | supporting mediation, particularly through
- recognized with the mediation) though evalu- court encouragement, but actual usage remains
L 2012 Mediation Act ative elements moderate compared to more mediation-inten-
(Mediationsgesetz) may appear in sive jurisdictions
court-related
contexts
Nether- 1990s expansion Hybrid (strong Predominantly Robust | The Netherlands is considered one of Europe’s
lands of court-referred court-connected facilitative, with most developed mediation systems, with strong
mediation; formal mediation alongside | some evaluative judicial integration, high institutional support,
— institutionalization awell-developed influence in and widespread acceptance in civil and commer-
— in the 2000s through | private market) court-referred cial disputes
judiciary programs cases
and national media-
tion bodies
England 1990s expansion of Hybrid (strong Predominantly Robust | England has one of the most advanced me-
(UK) ADR following the private mediation facilitative, with diation frameworks globally, driven by strong
Civil Procedure Rules | market with court evaluative ele- judicial encouragement and cost consequences
S L (1998), which formally | encouragement and | ments common (e.g., adverse cost orders) for parties who unrea-
S encouraged mediation | cost sanctions for in commercial sonably refuse mediation
and proportional unreasonable refusal | and high-value
dispute resolution to mediate) disputes
France 1990s introduction of | Hybrid (court-con- Predominantly Estab- | France places significant emphasis on concili-
mediation into civil nected mediation facilitative, lished ation and court-led settlement processes, with
I I procedure; expanded | and conciliation with a strong mediation increasingly integrated into formal
through 2010s reforms | alongside private tradition of procedure, including mandatory attempts at
encouraging ADR and | mediation services) conciliation led resolution in certain civil matters
mandatory pre-litiga- by judges or
tion steps in certain court-appointed
disputes conciliators
Italy 2010 introduction of | Hybrid (strong Predominantly Robust | Italy is one of the leading jurisdictions in Europe
mandatory mediation | court-connected facilitative, for mediation usage, driven by mandatory
I I for certain civil and mediation with though struc- pre-litigation mediation requirements that sig-
commercial disputes mandatory pre-litiga- | tured and some- nificantly increase case volume and institutional
under Legislative tion requirements in | times directive integration
Decree No. 28/2010; specified case types, due to statutory
expanded and refined | alongside private me- | requirements
through subsequent diation providers)
reforms
Spain 2012 Law on Media- Hybrid (court-con- Predominantly Estab- | Spain has a well-defined legal framework for
tion in Civil and Com- | nected mediation en- | facilitative lished mediation; however, its practical use has histor-
T mercial Matters (Law | couraged alongside ically been limited compared to countries like
— 5/2012), implement- private mediation Ttaly or the Netherlands, though recent reforms
ing the EU Mediation | services) aim to expand its mandatory use and broader
Directive adoption of ADR
Norway Early 2000s reforms Hybrid (strong Predominantly Estab- | Norway places strong emphasis on judicial
with the Dispute Act court-connected facilitative, with | lished mediation, with judges actively facilitating
N (2005), which formally | mediation, particu- a notable role settlements; mediation is well-integrated into
integrated mediation | larly through judicial | of judge-led the court system but less developed as a large
into civil procedure mediation, alongside | (evaluative) me- private market compared to other jurisdictions
and encouraged ami- | some private media- | diation in court
cable resolution tion use) proceedings
SOUTH
AMERICA
Brazil 2015 Civil Procedure | Hybrid (strong Predominantly Robust | Brazil has one of the most institutionally inte-
Code and Media- court-connected me- | facilitative, grated mediation systems globally, with man-
- tion Law (Law No. diation and concilia- | with structured datory settlement hearings embedded in civil
13,140/2015), which tion alongside private | conciliation procedure and strong judicial oversight driving

formally integrated
mediation and concil-
iation into the judicial
system

mediation services)

and mediation
sessions often
conducted within
courts

widespread use




Country Start Point/Modern System Type Prevalent Style | Pro- Key Observation
Framework gram
Matu-
rity
Colombia | Late 1990s-2000s Hybrid (strong Predominantly Robust | Colombia has one of the most developed ADR
reforms establishing court-connected facilitative, systems in Latin America, with mandatory
conciliation as a pre- | and pre-litigation with structured pre-litigation conciliation driving high usage
- requisite to litigation; | conciliation system conciliation and strong institutional integration
strengthened through | alongside private processes often
Law 640 of 2001 and | ADR centers) administered
subsequent regulations by authorized
centers
Argentina | 1990s introduction Hybrid (mandatory Predominantly Robust | Argentina is one of the earliest adopters of
of mandatory pre-lit- pre-litigation medi- facilitative mandatory mediation in Latin America, with a
- igation mediation, ation combined with well-established system that requires parties to
formalized through private mediation attempt mediation before initiating most civil
Law No. 24,573 (1995) | practice) lawsuits
and later reforms
ASIA
Singapore | 1990s development Hybrid (highly Predominantly Robust | Singapore is a global leader in mediation, with
of court-annexed integrated court-con- | facilitative, strong government support, advanced institu-
- mediation; strength- nected mediation with evaluative tional infrastructure, and international promi-
ened through the alongside a strong elements in nence as a dispute resolution hub
establishment of the private and insti- commercial and
Singapore Mediation | tutional mediation court-referred
Centre (1997) and the | market) cases
Mediation Act (2017)
Hong 2000s expansion Hybrid (strong Predominantly Robust | Hong Kong is a leading ADR hub in Asia, with
Kong of court-annexed court-connected facilitative, with strong judicial encouragement, an established
mediation; formalized | mediation alongside | some evaluative institutional framework, and widespread use in
n through the Mediation | a well-developed elements in com- commercial and cross-border disputes
Ordinance (2013) private mediation mercial disputes
market)
China Long-standing tra- Hybrid (extensive Predominantly Robust | China has one of the most extensive mediation
dition of mediation; court-connected facilitative, systems in the world, deeply embedded in both
* modern framework mediation combined | though often judicial and community structures, with strong
strengthened through | with communi- directive due to governmental support and a cultural emphasis
the People’s Mediation | ty-based and admin- | strong involve- on dispute resolution without litigation
Law (2010) and inte- istrative mediation ment of judges
gration into the Civil systems) and state-affiliat-
Procedure Law ed mediators
India Early 2000s reforms Hybrid (court-re- Predominantly Estab- | India has a rapidly developing mediation frame-
with the introduc- ferred mediation, facilitative, with | lished | work with strong judicial support and statutory
? tion of Section 89 statutory mediation some evaluative backing, but implementation and consistency
] of the Code of Civil bodies, and private elements in vary across regions despite recent efforts to
Procedure (amended mediation institu- court-annexed formalize the system
in 2002), promot- tions) mediation
ing ADR; further
strengthened through
the Legal Services
Authorities Act (Lok
Adalats) and Media-
tion Act, 2023
Japan Long-standing tradi- Hybrid (strong Predominantly Estab- | Japan relies heavily on court-annexed concil-
tion of conciliation; court-connected facilitative, with | lished iation rather than private mediation, with a
‘ modern ADR frame- | conciliation system elements of eval- culturally embedded preference for negotiated
work strengthened alongside certified uative guidance settlement and structured judicial involvement
through the Act on private ADR pro- in court-led
Promotion of Use of viders) conciliation
Alternative Dispute
Resolution (2004)
Taiwan Long-standing use of | Hybrid (strong Predominantly Estab- | Taiwan has a well-integrated mediation system
mediation; modern court-connected facilitative, with | lished rooted in both community-based and court-con-
framework formalized | mediation and local some direc- nected processes, with strong governmental

through the Township
and County-Adminis-
tered City Mediation
Act and the Code of
Civil Procedure of
Taiwan

mediation commit-
tees alongside private
ADR mechanisms)

tive elements
in court and
committee-led
mediation

support but less reliance on private mediation
markets




declining public trust in the justice system
by adopting far-reaching mandatory
mediation reforms explicitly designed to
reposition courts as a last resort. Since
2025, mediation or another ADR method
has become a procedural requirement for
most Spanish civil proceedings. (Osborne
Clarke; Chambers and Partners.)

Italy may be considered the gold
standard for mediation, with one of
the most robust mandatory mediation
systems in the world. (Italian Legislative
Decree No. 28/2010; European e-Justice
Portal.) In Italy, mediation is a condition
precedent to litigation. (Italian Legisla-
tive Decree No. 28/2010.) Approximately
200,000 Italian lawsuits are directed
annually into mandatory mediation across
subject areas, including real property,
inheritance, landlord-tenant, condomini-
um disputes, medical malpractice, and
commercial contracts. (Italian Ministry of
Justice Statistics, 2023; European e-Jus-
tice Portal.) Approximately 15% of these
cases — roughly 30,000 — settled in 2022
without litigation. (De Palo & Trevor, EU
Mediation Study, 2014; updated Italian
Ministry data, 2023; Matteucci, 2025.)

South America

As in Europe, South American
mediation runs the gamut from vol-
untary to mandatory. Brazil’s system is
hybrid, but closely integrated into its civil
procedure. Parties are strongly nudged
toward mediation through mandatory
early hearings and may face cost conse-
quences for non-participation. (Mediare.)
Mediated settlements are legally binding
and enforceable, especially when judicial-
ly confirmed. Despite these procedural
incentives, mediation in Brazil is largely
concentrated in high-value commercial
disputes and in major urban centers.
(Law Nos. 13,105/2015 and 13,140/2015.)

Colombia adopted the Conciliation
Statute in 2022. This law is intended to
strengthen conciliation as a core justice
mechanism rather than an auxiliary
tool. Conciliation is often mandatory as
a precondition to litigation, particularly
in civil, administrative, family, and labor
matters. (Colom. Law 640 of 2001, art.
35.) Accredited conciliators operate with-
in authorized centers, and the Ministry
of Justice closely supervises the system.
Agreements reached through conciliation
have direct enforceability, equivalent to

judicial decisions.

Argentina has a compulsory and
enforcement-oriented model; mediation
is not an alternative to litigation but
an integral part of the judicial process
itself. Pre-trial mediation is a prerequisite
for most civil and commercial claims,
enforced through admissibility rules,
attendance obligations, and financial
sanctions. There are strict accreditation
requirements for mediators and central-
ized oversight by the Ministry of Justice.
Mediation agreements carry the same le-
gal force as court judgments. (Law 26,589
art. 1, 2, 3,4, 11, 19, 28, 30, 40.)

Asia

Asia has likewise emerged as a major
force in both domestic mediation and
cross-border commercial dispute resolu-
tion. Singapore is regarded as the world’s
leading hub for international commer-
cial mediation; Hong Kong is critical to
mediating cross-border disputes with the
People’s Republic of China; and the PRC
operates within its borders one of the
largest mediation systems in the world.
Japan, South Korea, and India actively
promote mediation by embedding the
discipline into their respective court pro-
cesses. (Singapore Mediation Act, 2017;
Hong Kong Mediation Ordinance (Cap.
620); Code of Civil Procedure, 1908 sec-
tion 89 (India); Japan Civil Conciliation
Framework.)

China’s highly institutionalized
mediation system operates alongside,
and often in close connection with, the
courts. Mediation is deeply rooted in the
state’s governance tradition. It applies
broadly to civil, commercial, adminis-
trative, labor, environmental, property,
and small-claims disputes. (Civil Pro-
cedure Law of the People’s Republic of
China (2007), Art. 3, 5, 16.) Although
mediation is voluntary in most contexts,
judicial encouragement is strong (Civil
Procedure Law of the People’s Republic
of China (2007), Art. 9), parties are often
pressured to mediate in response to
judges’ performance metrics and heavy
caseloads. People’s mediation committees
play a central role at the grassroots level,
emphasizing social harmony, persuasion,
and education, rather than strict neu-
trality. (People’s Mediation Law of the
People’s Republic of China, Arts. 1, 2,
16.) Judicial mediation agreements, in

contrast, are formalized by the court and
carry the same effect as judgments.

In 2023, India embedded media-
tion as a compulsory gateway to litigation
through the Mediation Act. This reflects
a policy-driven effort to tackle chronic ju-
dicial backlogs and democratize access to
justice by normalizing early settlement.
The country invested heavily in stan-
dardization, accreditation, and regulatory
oversight, notably through the Mediation
Council of India. (Mediation Act, 2023,
Statement of Objections and Reasons, § 5-8
and 31-40.) Still, early empirical evidence
shows a significant implementation gap,
with high levels of non-participation, pro-
cedural delay, and limited settlement out-
comes, particularly in commercial courts.
This suggests that compulsion alone may
not foster meaningful engagement, absent
cultural acceptance, incentives, and insti-
tutional capacity. (NITT Aayog, Strength-
ening ADR in India, 2021.)

Japan’s mediation system is court-cen-
tered and procedurally disciplined, gov-
erned primarily by the Civil Conciliation
Act. Mediation is mandatory before lit-
igation in certain disputes, notably rent
adjustment and divorce cases. Courts also
retain broad discretion to refer disputes
to mediation at any stage of proceedings.
(Civil Conciliation Act of Japan, Art. 24.)

Taiwan operates a hybrid mediation
system that integrates mandatory, volun-
tary, judicial, and local (town) mediation
mechanisms. Mediation applies to civil,
commercial, labor, consumer, family, and
minor criminal disputes, with mandatory
pre-trial mediation required for a defined
set of cases under the Code of Civil Pro-
cedure, including lower-value claims and
certain commercial and family matters.
Outside these categories, mediation re-
mains voluntary, but is widely encouraged
by courts. (Township Mediation Act, Arts.
1-3, 12; Code of Civil Procedure of Taiwan
Art. 377, 403 et seq.)

Family law mediations, internationally

Family law is the area for which
mediation is often mandated, both in the
United States and internationally. Instead
of enduring lengthy waits while domestic
violence or child custody issues persist,
parties should be able to immediately
resolve their issues.

In Switzerland and Germany, me-
diation is the first step; court-sponsored



mediation programs help families resolve
their matters before incurring signifi-
cant legal expenses. The UK incentivizes
mediation with financial support, making
it easier for families to resolve their dis-
putes without ever seeing a judge. Up to
80% of these cases settle early, saving time
and money.

The Hague

The Hague Conference on Private
International Law (HCCH) oversees the
Hague Convention Mediation Program,
which is focused on abduction access
cases, primarily issues related to future
time-sharing parenting schedules. It does
not address child support or immigration
issues.

Mediation services are also available
in Hague Abduction Convention return
cases, which focus on the return of a
child. Mediation might also be used to
mediate non-Hague international paren-
tal child abduction cases, and it might
include a parenting coordinator trained
in psychology and child development.
The HCCH Guide to Good Practice for
family cases emphasizes fast, child-fo-
cused solutions.

Although mediation can be suc-
cessful in resolving most divorce and
custody cases, the success rate in Hague
Convention custody cases is only about
5%, due to the highly contentious nature
of these cases. They tend to be highly

charged, with urgent claims of abduction
or wrongful retention. Judges may order
mediation to encourage settlement, but
parents in Hague disputes are rarely able
to reach an agreement when their conflict
has escalated.

Parents seeking relief under the
Hague Abduction Convention can choose
mediation while also filing a Hague pe-
tition in court. If they pursue mediation
but do not reach an agreement, they can
still seek a court decision to resolve their
dispute. Ultimately, the HCCH has little
control over how each of its signatory
countries maintains, updates, and deliv-
ers justice.

Conclusion

Countries worldwide are experi-
menting with mandatory mediation, both
pre-filing and pre-trial. When required
before filing suit, many disputes are
resolved quickly and inexpensively. In
the United States, however, widespread
adoption will require a legal and cultural
shift. Courts and legislatures may support
such programs, but until the bar and
public grasp their benefits, acceptance
will be slow.

Global experience shows that the
most effective programs are those that are
culturally integrated over time. (Europe-
an Commission, Rebooting the Medi-
ation Directive, COM (2018) 40 Final.)
India’s attempt to implement mandatory

mediation rapidly highlights the gap be-
tween legislative ambition and real-world
behavior: Success depends on sustained
incentives, public awareness, cultural ac-
ceptance, and enforcement. (NITI Aayog,
Designing the Future of Dispute Resolu-
tion: The ODR Policy Plan for India 2-3,
60-63 (2021.)

South Africa’s decade of mandatory
mediation offers a similar lesson. It is not
a cure-all, but a strategic tool — expanding
access to justice, reducing inefficiencies
and costs, and encouraging collaboration.
Long-term success relies on strong infra-
structure, well-trained mediators, stake-
holder buy-in, and a legal culture that
values resolution over litigation. (Uniform
Rules of Court Rule 41A; Department of
Justice and Constitutional Development,
Court-Annexed Mediation Program.)

Worldwide, mediation is no longer
peripheral — it has become a central pillar
of modern justice systems.
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Attorney Robert M. Cohen is a neu-
tral with Alternative Resolution Centers
(ARC), where he handles a wide range of
cases, including personal injury, habitabil-
ity, HOA, business disputes, and real estate
matters. Qver the course of a four-decade legal
career, Mr. Cohen has been involved in over
thousands of litigated matters of all types and
participated in over 1,000 mediations. 310-
553-0060; rmcohen@rmcohenlaw.com



